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AMENDING THE ROBINSON-PATMAN ACT TO PERMIT 
BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 


TUESDAY, APRIL 6, 1954 


Unirep Srares SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
LEGISLATION OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to notice, in room 424, 
Senate Office Building, Senator William Langer (chairman) pre- 
siding. 

Present: Senators Langer, Dirksen, Kilgore, and Kefauver. 

Also present: Representative Wright Patman. 

Present also: Thomas B. Collins, professional staff member, and 
Sidney Davis, administrative assistant to Senator Langer. 

The CuarrmMan. The meeting will come to order. 

Mr. Collins, will you tell us all the bills that are being considered 
here at this time? 

Mr. Cottrns. Senator, this is a hearing on S. 2604. We also have 
pending S. 540, by Senator McCarran; S. 766, by Senator Murray ; 
S. 1357, by Senator Kefauver, and S. 1377, by Senator Capehart. 

The Carman. We will consider all of them. We will take up 
S. 2604 first. 

First of all, will you have the people identify themselves, who are 
for S. 2604? 

Mr. Cotnins. Would you identify yourself, first, Mr. Riley ? 

Mr. Rirry. My name is Neil A. Riley, representing the Nash-Finch 
Co. My address is 3115 West Lake Street, Minneapolis. 

Mr. Cotiins. Mr. Slocum ? 

Mr. Stocum. My name is James A. Slocum, president of Slocum- 
Bergren Co., Minneapolis, Minn. 

I am also vice president of Red & White Corp. 

Mr. Cotiins Mr. Earl? 

Mr. Earv. My name is Grant Earl, an IGA independent grocer, 
from Idaho Falls, Idaho. 

Mr. Coruins. Mr. Beckett ? 

Mr. Becxerr. My name is Frank Beckett, Jr., representing the 
Beckett & Co., wholesale grocers, at Calais, Maine. 

The CHatrman. Is there anyone else here who is in favor of the 
bill, whether witnesses, or not? 

Now, we will want those in opposition to the bill. 

Mr. Brson. My name is Henry Bison, Jr., counsel for the National 
Association of Retail Grocers, Washington, D. C., opposing the bill. 

I also am authorized to speak in behalf of the Cooperative Distrib- 
utors of America, who are also opposed to S, 2604. 
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The Cnuatrman. Is there anyone else? 

Mr. Rowe. My name is R. H. Rowe, vice president and secretary 
of the United States Wholesale Grocers’ Association, at 400 Invest- 
ment Building, Washington, D. ¢ 

Our statement that we have presented has been read and concurred 
in by the United Fresh Fruit & Vegetable Association, and by the 
Georgia State Wholesale Grocers Association. All of those are in 
opposition to S. 2604. 

The CuHarrMan. Is there anyone else here ¢ 

Mr. Frates. Geoerge H. Frates, Washington representative of the 
National Association of Retail ee ‘gists. Weare opposed to the bill. 

Mr. Harmanson. My name is L. James Harmanson, Jr., general 
counsel in behalf of National ¢ eel of Farmer Cooperatives, with 
offices at 744 Jackson Place NW., Washington, D. C. 

I have a statement that I would like to submit on behalf of the 
council, supplemented by a number of letters in the last 3 or 4 days that 
we have received from certain of our individual members throughout 
the country in reference to this bill. 

We are opposed to the bill and our opposition is based upon a resolu- 
tion adopted by our delegate body in annual session in Janus ary 1954. 

Mr. Rogers. My name is Watson Rogers, president of the National 
Food Brokers Association, with headquarters here in Washington, 
D. ¢ 

We are here to appear against the bill. 

Mr. Wiixins. My name is Richard F. Wilkins, appearing in behalf 
of the Associated Retail Bakers of America. 

We are here to oppose the bill. 

The CuatrMan. Is there anyone else? 

Now, gentlemen, before we start, I just wish to say this to you: This 
hearing has been called to consider questions arising out of the pro- 
posed amendment of section 2 (c) of the Robinson-Patman Act as 
embodied in S. 2604, a cop) ot which will be inserted in the record at 
this point. 

(The bill under consideration, S. 2604, is as follows :) 


[S. 2604, 83d Cong., 2d sess. ] 
A BILL To relieve independent distributors from restrictions on their freedom to compete 
imposed by section 2 (c) of the Robinson-Patman Act 


Be it enacted bu the Senate and House of Re prese ntatives of the United States 
of America in Congress assembled, That, whereas the Congress does find that: 
The Act of Congress approved June 19, 1986, amending the Act entitled “An 
Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes”, approved October 15, 1914 (15 U. S. C. 13), and com- 
monly known as the Robinson-Patman Amendment, was enacted primarily to 
protect independent distributors and independent retailers from predatory 
practices of chain stores tending toward monopoly; that contrary to the intention 
of the Congress, section 2 (c) of that Act has ests ablis hed, or tended to establish, 
a monopoly for food brokers in the performance of distribution services for 
primary suppliers; that section 2 (c) of that Act, by denying independent dis- 
ributors the competitive right to earn brokerage, has increased the cost of 
merchandise for independent distributors and independent retailers, it has 
impaired their ability to compete with their integrated competitors, and accel- 
erated tendencies toward monopoly, particularly in the food industry. 

Sec. 2. Section 2 (c) of an Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes”, approved 
October 15, 1914, as amended by an Act of Congress approved June 19, 1936 
(38 Stat. 730, 15 U. S. C. 18), is amended by substituting for the period at the 
end thereof a colon and adding thereto the following: “And provided, however, 
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That nothing in this subsection shall apply to, or prevent payments of, com 
pensation or brokerage for brokerage service rendered (but not including price 
discrimination under the guise of brokerage), for the person making such pay- 
ment, by and paid to— 

“(i) a broker, or one performing the function of a broker, acting in behalf 
of, or owned and controlled by, an independent distributor, or independent 
distributors, buying for further distribution to retail units owned and 
operated wholly by independent retailers; or 

“(ii) a voluntary group or association comprising a central organization 
which, among other functions, acts as agent, or performs functions for, or 
is owned or controlled by, a group of independent distributors who buy for 
further distribution to retail units owned and operated wholly by inde- 
pendent retailers; or 

“(iii) a cooperative distributor wholly owned by either independent 
retailers, or independent distributors, or both. 

“Distribution, in whole or in part, of payments received hereunder shall not 
affect the legality of such payment. As used herein, the term ‘independent 
distributor’ shall mean any person, firm, or corporation which buys goods 
wares, or merchandise from a manufacturer, fabricator, or processor for resale 
to independent retailers and which is not itself engaged in the sale of such 
goods, wares, or merchandise at retail. As used herein, the term ‘independent 
retailer’ means a person, firm, or corporation engaged wholly in selling goods, 
wares, and merchandise to consumers and owning or controlling not more than 
eleven retail units. As used herein, the term ‘independent’ means that the 
person, if an individual, the partners, if a firm, and the stockholder and each 
of them, if a corporation, do not own, directly or indirectly, any business which 
if owned or controlled by such person, firm, or corporation would prevent it 
being an independent distributor or independent retailer hereunder.” 


The CrarrMan. Serious objections have been raised by opponents 
of this bill as to its economic effects. It has been claimed that this 
bill, in permitting a buyer to obtain brokerage commissions, would 
permit large buyers and chain stores to use the coercive power of mass 
purchasing to get what amounts to concealed rebates and unfair price 
discriminations. 

It is charged that this would put the small independent retailer at 
a decided economic disadvantage and would seriously hamper his 
ability to compete on more or less equal terms with the large retailers 
and chain stores. 

It is argued that this could create a tendency toward the growth of 
retail monopolies and thus injure the consumer and our free com- 
petitive economy. 

These are grave charges and should be explored fully and examined 
with the greatest of care, for the Robinson-Patman Act, as a whole, 
was clearly intended to outlaw unequal competition and unfair compet- 
itive practices. It was designed to protect the independent, the little 
man, against his giant competitor. It was designed to insure equality 
of opportunity to compete. 

This bill, if it is to have my support, must serve ends consistent with 
these purposes. 

I have fought all my life for the principles embodied in the Robin- 
son-Patman Act, and I have not changed my view that the small in- 
dependent and the consumer and the farmer require the protection of 
our laws against unfair trade practices on the part of monopolies and 
giant combines. 

In any event, I would suggest to the witnesses who are here with us 
today that the questions of paramount importance in considering this 
proposed legislation are the economic consequences of this bill in terms 
of what it would do to either aid or injure the competitive position of 
the small independent, and the position of the consumer. 
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I would ask them to address themselves principally to this 
question. , : 

Speaking for myself, I can say that I will not bea party to weakening 
or impairing the protection afforded to the small retailer, the con- 
sumer, and the farmer, and whether that is or is not the effect of this 
proposed law is what we are all here to find out. 

There will be ample time given to anyone who wants to testify. The 
hearings can be entirely informal; you can ask each other all the ques- 
tions you want to. 

Senator Kilgore is here. Senator Dirksen is coming, and Senator 
Hendrickson. Iam not sure whether Senator Kefauver will be here, 
or not. He may drop in later. 

Wright Patman is here at the invitation of the chairman of this 
committee. 

We are delighted you can be here, Mr. Patman. You will be af- 
forded any opportunity to question any witnesses you desire. 

We hope before this hearing is completed that you, yourself, will 
testify. 

The first witnesses will be Mr. Neil A. Riley. 

Will you be sworn ? 

We will also take Mr. Slocum. 

Do you solemnly swear that the testimony you are about to give to 
this committee, will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Rixery. I do. 

Mr. Stocum. I do. 

The CuarrMAn. You may proceed, Mr. Riley. 


STATEMENT OF NEIL A. RILEY, ATTORNEY FOR NASH-FINCH CO., 
MINNEAPOLIS, MINN. 


Mr. Rirey. Mr. Chairman and gentlemen of the committee, my 
name is Neil A. Riley. I am attorney for Nash-Finch Co., Minne- 
apolis, Minn. 

If the chairman please, I have a prepared statement which I believe 
the chairman has, which I will not cover in detail. but which I will 
appreciate being made a part of the formal record. 

The CHarrMaNn. It isso ordered. 

(The statement referred to is as follows :) 


STATEMENT OF NEIL A. RILEY, ATTORNEY FOR NASH-FINCH Co., MINNEAPOLIS, 
MINN. 


My name is Neil A. Riley. I am attorney for Nash-Finch Co., wholesale 
grocers with branches serving independent retailers throughout Minnesota, 
North and South Dakota, Nebraska, Montana, Kansas, Oklahoma, Iowa, and 
Wyoming. My statement in support of this legislation S. 2604 to free inde- 
pendent food distributors such as Nash-Finch, from the brokerage monopoly 
will deal primarily with the legal questions involved. Witnesses who follow 
me, particularly Mr. Slocum, will deal more extensively with the economics and 
business practices that Iam sure will concern this committee. 

I might say at the outset that the Nash-Finch Co., like every other organiza- 
tion which has studied the problem, is tremendously concerned over the gradual 
contraction of the independent retail grocery outlet. Ve recognize that though 
confronted with increasing labor costs SO percent of the independent grocers 
have had no increase in their volume of sales whatsoever; that in the heavily 
populated areas the chains are doing almost half of all the business, 56.3 percent 
right here in Washington, D. C., 54 percent in New Jersey, 50.3 percent in New 
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York, 48.4 percent in Massachusetts, and that it is only a question of time when 
this will be the story throughout the country. 

This and other points which I sha'l touch upon are set forth in the book!et 
The Case for Freeing Independent Merchants which I should like to have 
included in the record. Attention is particularly directed to pages 8 and 9 
concerning the survey in Milwaukee. 

Commending on that survey, the trade journal, the Canning Trade in its May 
4, 1958, issue said: 

“If anyone doubts the downward trend of the independent, he might well take 
a look at this chart, which shows the trend from 1946 to 1953. The trend is 
almost as regular as a stairway, and it’s downward, as the A. & P. continues 
to inch upward. 

“That survey shows that A. & P. now does 38 percent of the business in Mil- 
waukee, IGA 9 percent. But A. & P.’s 38 percent is done with only 40 stores 
while IGA’s 9 percent is with 150 stores.” 

As we see it, the independent retail grocer has only two places where he can 
turn for assistance. One is his national organization (NARGUS), the other 
his wholesaler. To our knowledge NARGUS has no affirmative legislative pro- 
gram. Like all wholesalers we recognize that the independent retailer needs 
more help in his display work, his advertising, his cost studies, and in the many 
other departments in which the chains excel. However, because of the narrow 
margin on which we operate, and nowhere is that margin smaller than in the 
independent wholesale grocery business, we can do no more than we are doing 
under the present discriminatory section 2 (c) of the Robinson-Patman Act. 

To our knowledge, S. 2604 is the only solution which has been advanced. We 
have offered to get together with the brokers and anyone else who might have a 
suggestion for alleviating the situation, for stopping the erosion of this segment 
of our economy, the independent retail grocer, and have gotten absolutely 
nowhere. 

S. 2604 is designed actually only to strengthen the type of independent retailer 
the Nash-Finch Co. serves. We have attempted to make this perfectly clear. 
In a speech I gave in Boston some months back, as quoted in the Supermarket 
News, I stated that this program “wouldn’t do any real good unless wholesalers 
are prepared to plow their savings from it back into strengthening their retail 
outlets. For the wholesaler who simply regards our program as a means of 
siphoning off a profit for himself there is no future in this business.” 

The background of the law with which we are concerned is this. The Robin- 
son-Patman Act is composed of six sections. It was enacted in 1936 primarily 
to protect independent food distributors from predatory practices by chain 
stores. 

Section 2 (a) of the act prohibits discrimination in price, but only where the 
effect of the discrimination may be substantially to lessen competition and when 
the discrimination cannot be justified by differences in the cost of manufacture, 
sale, or delivery resulting from the differing methods in which such commodi- 
ties are sold or delivered. Congress had in mind in section 2 (a) preserving a 
competitive economy by prohibiting discriminatory price differences and at the 
same time not prohibiting those competitive price differences which do not sub- 
stantially lessen competition, or which resulted from efficiency attributable to 
provable cost savings. 

Section 2 (b) of the act is partly procedural and in part contains a defense of 
meeting competition. 

Section 2 (d) of the act makes it unlawful for a seller to pay a customer for 
furnishing services or facilities unless such payments are available to competing 
buyers on proportionally equal terms. Section 2 (e) contains a similar prohi- 
bition with respect to the furnishing of services or facilities by the seller. 

Section 2 (f) makes it unlawful for a buyer to induce or receive an unlawful 
price. 

Section 2 (c) of the act singles out for special treatment a particular practice; 
namely, brokerage. This section has nothing to do with the antiprice-dis- 
crimination provisions of the act. All price discriminations, whether in the 
form of brokerage, secret rebates, or in any other form, are prohibited by 
section 2 (a). Section 2 (c), however, has been construed to prohibit the pay- 
ment of brokerage, or the granting of a discount in lieu of brokerage, to a 
buyer, to an intermediary controlled by the buyer, or to an independent broker, 
if any part of the funds are diverted to the buyer. This is a per se statute; 
it applies even though the services performed were of admitted value to the 
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seller, even though there was no lessening of competition, and even though 
there is a provable cost saving under the standards contained in section 2 (a). 

Section 2 (¢c) provides that it shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, brokerage, or other compensation, 
or any allowance of discount in lieu thereof, except for services rendered in 
connection with the sale or purchase of goods, wares, or merchandise, either 
to the other party to such transaction or to any agent, representative, or other 
intermediary where such intermediary is acting in fact for, or in behalf of, 
or is subject to the direct or indirect control of any party to such transaction 
other than the person by whom such compensation is so granted or paid. 

Attention is particularly directed to the fact that the statute expressly exempts 
from its prohibition payments for services rendered in connection with the 
sale or purchase of merchandise. This provision, however, has been read out 
of the statute. 

In the almost 17 years the act has been in effect the Federal Trade Commis- 
sion has prosecuted approximately 140 cases of violations of section 2 (c). 
Virtually all of these cases were against the small-business man, either whole- 
ale grocers or small packers, whom the act was intended to protect. This 
is approximately equal to all the cases prosecuted by the Commission against 
all industries for violation of all other sections of the statute. 

The first case to reach the courts involving this section was Biddle Purchasing 
Co. v. Federal Trade Commission (96 E. 2d, 687 (C. A. 2, 1938)), affirming 
FTC Docket No. 3032. Biddle was an independently operated brokerage con- 
cern. It obtained subscriptions for its services from grocery distributors whom 
it charged a fee. Biddle then made purchase contracts with sellers on which 
it received brokerage. It passed that brokerage on to the small buyers whom 
it represented. The court held that the statute prohibited the payment of 
brokerage to the buyer and that the statute was violated if any part of the 
brokerage fee was divered to the buyer. 

The same rule was followed in Oliver Bros. v. Federal Trade Commission 
(102 F. 2d 763 (C. A. 4, 1939)). In the Oliver case the court prohibited the 
payment of compensation for brokerage services actually performed by the 
buyer, saying: 

“While such services resulting in sales by the sellers and obviating, no doubt, 
the adoption of other sales defenses, are of undoubted benefit to them, this benefit 
is incidental and is an entirely different thing from the rendering of services by 
an agent responsible to the seller as principal.” 

In Webb Crawford Co. v. Federal Trade Commission (109 F, 2d 268 (C. A. 4, 
1940) ), the court literally read the phrase “except for services rendered” out 
of the statute by changing the punctuation in the act. The court there said: 

“Subsection (c) contains the words ‘except for services rendered.’ Do they 
qualify the whole subsection so that any person having any relations whatever 
to the opposite party to a commercial sale can take a commission, provided he 


renders a service? Such a construction would largely destroy the statute, and 
nullify its plain intent. The words can, by transferring a comma, be attached 
to those immediately preceding: ‘or any allowance or discount in lieu thereof 


except for services rendered.’ The statute would then prohibit ‘a commission, 
brokerage, or other compensation, or any allowance or discount in lieu thereof 
except for services rendered, in connection with the sale or purchase, ete.’ The 
punctuation as published is confusing. We think the true meaning is better 
indicated by taking the comma out after ‘thereof,’ and inserting it after 
‘rendered.’ ”’ 

In Modern Marketing vy. Federal Trade Commission (149 F. 2d 970 (C. A. 7, 
1945)), the court prohibited the receipt of brokerage by an independently owned 
concern on the ground that it was controlled by a group of independent whole- 
salers. The court found that this concern had perfermed the brokerage func- 
tion for the sellers and that such services “were of undoubted benefit.” The 
court went on to say: “We assume, in fact we think the proof shows, that such 
services were genuine and of benefit to such sellers. This is not disputed by the 
Corimission. In fact it is conceded * * *” 

In the Carpel case (Matter of Carpel Frosted Foods, FTC Docket No. 5482) the 
Commission in 1952 issued still another order against a concern indirectly oper- 
ated by a group of wholesalers, against a number of its stockholder owners, and 
against many of its suppliers, prohibiting the payment or receipt of brokerage. 
The order shows that this concern is a cooperative venture hy which independent 
merchants seek to achieve cooperatively some of the competitive advantages 





S 
f 











g 
& 


ann 


OR eee 


PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 7 


enjoyed by their large chain-store competitors. This concern performed all the 
services of a broker on some of the products distributed by its members. It 
received brokerage fees for these services from the suppliers. These payments 
reduced the cost of goods to their independent retailer members, either through 
direct payments or through the performance of services for them which they 
would otherwise be required to pay for themselves. In an opinion of only three 
short paragraphs, the Commission disposed of the case saying: 

“There is nothing new or novel in this case. The Commission and the courts 
have many times held that intermediaries acting in behalf or under the control 
of buyers may not receive brokerage payments upon the purchases of such 
buyers,” 

The theory upon which some of these decisions have been based is that an agent 
cannot serve two masters. It is therefore urged that a broker cannot serve 
both buyer and seller. This is inconsistent with many common business prac- 
tices. The insurance agent is paid by the insurance company and is considered 
the agent of the company, yet in common practice the agent serves the insurer 
whom he constantly refers to as his customer. Advertising agencies are employed 
by advertisers, whom they certainly consider to be their customers, yet they are 
paid by the publications who run their client’s advertisements. 

It is common practice for a real estate agent to represent both buyer and 
seller when each is aware of that fact and expresses no objection to the joint 
representation. Where buyer and seller both want to use the same broker there 
can be no sound legal basis for objection; nor should there be objection to the 
broker being paid by the seller merely because he also renders services to the 
buyer. 

The legal periodicals contain a great number of articles referring to section 
2 (c) of the Robinson-Patman Act. I know of none that is not critical of this 
section. 

An extensive study of monopoly and free enterprise was made for the 20th- 
century fund in 1951 by Prof. George W. Stocking and Prof. Myron W. Watkins, 
published under the title “Monopoly and Free Enterprise.” A distinguished 
committee appended to the study its report on a program to promote competition. 
The members of that committee, which it must be conceded were weighted on 
the liberal side, are: James N. Landis (who was the committee’s chairman) 
former SEC Chairman and dean of Harvard Law School; A. 8. Gross, master of 
the National Grange; Marion Hedges, ECA labor adviser and former director of 
research for International Brotherhood of Electrical Workers; Donald M. Nelson, 
formerly WPB Director; Frank Surface, consultant to Standard Oil Co.; Jacob 
Viner, Princeton professor of economics; and J. Raymond Walsh, director, 
National Bureau of Economic Research and formerly director of research for 
the CIO. 

The recommendation of that committee was in part: 

“The Robinson-Patman Act should be amended to delete those provisions that 
are inconsistent with the general principle that differences in price should not 
be disproportionate to differences in cost: namely, the provision that forbids 
suppliers to grant discounts in lieu of brokerage where the services of bro ‘ers 
are not required * * *” 

"age Keeton, dean of the University of Texas Law School discussed the 
Robinson-Patman Act before a Southern Methodist University symposium in 
1950. His remarks were in part: 

“It will be noted that as a result of these two cases (referring to the Biddle 
and Oliver cases) small purchasers who seek the use of a brokerage concern, such 
as the Biddle Co., to acquire great buying power, are prevented from obtaining 
concessions under the guise of brokerage. Actually, the act was directed pri- 
marily at the practices of chain stores in using the force of great buying power 
to obtain concessions from sellers. * * * Thus the buyer who is found by the 
seller’s broker receives the same price as the buyer who finds his own seller. 
This may mean simply that the seller will cease to do business except with the 
large buyer, and it may often, therefore, work to the disadvantage of the small- 
business man as well as independent brokers. The mere fact that a seller effects 
a cost Savings in selling to a particular buyer does not make it possible for him 
to pass on this saving since discount in nature of brokerage is absolutely pro 
hibited without respect to cost savings and with respect to any effect on 
competition.” 

The American Law Institute has published a book on the Robinson-Patman Act, 
by Cyrus Austin a former attorney for the Federal Trade Commission. In that 
book Mr. Austin says: 
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“The ‘except for services rendered’ clause of section 2 (¢c), as construed by 
the Commission and the courts, has a very limited application. For all practical 
purposes it may be treated as having been read out of the statute. * * * The 
net result is that neither a buyer's own employees nor an intermediary acting 
for or controlled by a buyer, can render services to a seller within the meaning 
of the ‘services rendered’ exception The exception is thus shorn of all signifi- 
cance except as a seemingly unnecessary safeguard against a construction of the 
section which would preclude payment of brokerage by a seller (or buyer) to an 
intermediary acting solely in his behalf.” 

Prof. S. Chesterfield Oppenheim, of the University of Michigan Law School, 
wrote in the June 1952 issue of that university’s Law Review that: 

“The soft competition” fostered by the act is strikingly illustrated by the is- 
land of immunity created for independent brokers as a result of the Commis- 
sion’s construction of 2 (c) on the basis of a mistaken analogy to the fiduciary 
obligations of an agent to his principal. The courts have sustained the Com 
mission’s position that it is unlawful per se for the buyer or anyone acting for 
or controlled by the buyer to pay or receive brokerage, even where services of 
value are actually rendered to the seller. The result bas been virtually to read 
out of the section the phrase “except for services rendered.” The presence of 
these words in subsection (c) affords evidence, however, that Congress recog- 
nized that the standard of reason might be applied to certain situations where 
bona fide and actual services of value were rendered by the buyer’s agent. There 
is no justifiable reason why independent brokers should be given a monopoly in 
their distribution function at the expense of established or new methods of dis- 
tribution that compete with such brokers in rendering services of unquestioned 
value. The Commission’s strained construction of 2 (c) has actually worked 
hardship to small business faced with the necessity of resorting to cooperative 
buying arrangements to compete on equal terms with chain stores and other 
mass buyers. 

The dean of the University of Chicago Law School, Edward H. Levi, told the 
American Bar Association at its annual meeting in 1952 that: 

The trouble with the Robinson-Patman Act is not merely that it possessed 
the ambiguities and accidental defects which are to be found in any statute. 
The Robinson-Patman Act has a great many of these. Among blemishes of this 
order one may include, for example, * * * the misleading aspect of the now mean- 
ingless phrase “except for services rendered,” in section 2 (Cc) ; 

He further said: 

So far as intermediary merchandising functions of the brokerage type are 
concerned, the act attempts to deprive integrated concerns of the value of 
their assets used for these purposes. Perhaps it does so on the theory that the 
costs are only bookkeeping transactions, but it is not willing to let the matter 
he put to the proof. The brokerage section, of course, hides under traditional 
concepts opposed to fraud and double dealing. It is another example of the 
disease of duplicity with which the act is inflicted. 

Malcolm McNair, professor of retailing at the Harvard Graduate School of 
Business Administration, recently said of this section of the act: 

“Some shifting of functions also has occurred with respect to brokerage. The 
broker's task is a genuine marketing function, that of establishing contact 
between buyers and sellers In some lines of business, textiles, for instance, 
the brokerage function commonly is performed by independent concerns having 
no regular or permanent affiliations either with buyers or with sellers. In 
other fields, notably the food trades, the broker is essentially a manufacturer’s 
sales representative having close relationships with a number of manufacturers 
whom he serves by finding customers. In these same trades the opposite situation 
also is to be observed, where the brokerage function is integrated with the buying 
side, the broker's job then being that of seeking out prospective sellers. Since 
the brokerage function per se is that of arranging contacts between buyers 
and sellers, there is no essential reason why a broker who is an integral part of 

wholesale or a voluntary or cooperative chain organization or even of a 
corporate chain organization does not perform as typical a brokerage function 
when he established contacts with canners who have a certain grade of fancy 
canned corn available for delivery as some other broker regularly retained by 
these canners might perform in seeking out buyers, whether wholesale, coopera- 
tive, voluntary chain, or corporate chain, which were in the market for that 
particular commodity Under such circumstances there is nothing inappro- 
priate in compensation paid by a seller to a broker who is a subsidiary of the 
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buyer. (Again the caveat must be entered that this explanation by no means 
guarantees the bona fide character of all brokerage allowances. )” 

Kenneth Galbraith, professor of the Harvard School of Business Administra- 
tion, in his book, American Captalism, says: 

“The antitrust laws have been indiscriminately invoked against firms (volun- 
tary and co-ops) that have succeeded in building countervailing power, while 
holders of original market power (the big producers and chains), against whom 
the countervailing power was developed, have gone unchallenged. 

“Such action has placed the authority of law on the side of positions of 
monopoly power and against the interests of the public at large. The effects 
have been damaging to the economy and also to the prestige of the antitrust laws.” 

Frederick H. Rowe, in an article in the June 1951 issue of the Yale Law Re- 
view, said of section 2 (c): 

The statute’s “brokerage clause” tends to create a legal monopoly for inde- 
pendent brckers that no efficient buying can bypass * * * an intermediary who 
acts for the buyer, or who is controlled by the buyer, cannot be paid by * * * the 
Seller even for services rendered to the seller * * *. The market effects of the 
brokerage clause are, therefore, simple * * * an unneeded broker picks up busi- 
ness or a seller pockets the value of the function. The clause thus grants a legal 
tollgate to the broker or a windfall to the seller. Ironically, small wholesalers’ 
cooperative buying agencies are conspicuous victims of strict FTC “brokerage 
clause” enforcement, 

The University of Pennsylvania Law Review, October 1951 issue, contains a 
note by the staff on section 2 (c) which is in part: 

It would seem then that the object of section 2 (c) should be to prevent secret 
price discriminations but at the same time provide an atmosphere in which 
marketing innovations may develop so that greater efficiencies may be obtained. 
But it is apparent that the results obtained under the present section 2 (c) do not 
coincide with this objective. * * * When the consumers become aware of the 
fact that under the present law they are paying for the survival of less efficient 
marketing methods, their emotional feeling for the small enterprise may be Over- 
come enough to permit an amendment of section 2 (c). 

In the Federal Trade Commission silver anniversary commemorative issue of 
the George Washington Law Review, there is an article by Prof. S. C. Oppen- 
heim on section 2 (c). That article is in part: 

Viewed solely as an effort toward greater efficiency in distribution, a direct 
buying basis has merit in the interest of flexibility and economy. It constitutes 
a different method of sale. Obviously a buyer is under no duty to employ brokers 
and a seller is not equitably entitled to a profit equal to the commission a broker 
would receive if he were employed. It cannot be denied that a manufacturer 
who sells to buyers through brokers incurs a definite selling expense. If he is 
saved such expense, it seems that this amount less the expenses of selling direct 
should be allowed as a bona fide cost differential. * * * Unless there are special 
circumstances, should a buyer be penalized for dispensing with brokers? Is 
there a compelling social interest in creating a special status for the independent 
broker? 

Professer Oppenheim also says in that article that: 

“By making a fetish of the concepts of ‘agency’ and of the fiduciary obligation 
owing to only one party, paragraph 2 (c) offends commonsense in slighting 
the fact that an intermediary in reality serves both parties to the purchase 
and sale transaction.” 

In the New York State Bar Association 1946 Robinson-Patman Act Symposium, 
H. Thomas Austern said of section 2 (¢c): 

“When these court decisions are followed into subsequent Commission action, 
the conclusion is inescapable that little is left of the ‘services rendered’ excep- 
tion. Its residual meaning is at most that the section does not preclude pay- 
ment of brokerage to a seller’s agent. Nor does the manner or extent of passing 
back of the brokerage received by the intermediary control the prohibition of 
the subsection. If payment in any way ultimately accrues to the benefit of the 
buyer or any one financially interested in the buyer, the statute takes hold. Just 
how far the Commission may go in prohibiting common investment in an inter- 
mediary and a buyer is best illustrated by a recent order where the common- 
stock holders owned only 50 percent in each company. Finally, in numerous 
cases concerning wholly independent intermediaries, cease-and-desist orders ap- 
pear to have been grounded on a finding of agency wholly apart from any direct 
or indirect benefit accruing to the buyer.” 
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Mr. Austern also said in that article that: 

“Unquestionably, realization of the full commercial effect of the brokerage 
clanse, if not of the entire act, was interrupted by the war. One may wonder 
whether the ultimate economic results will be sound; whether the foreed election 
between being a broker or a buyer was necessary; whether driving sellers to 
elect entirely to use brokers or entirely to sell direct promotes competition; 
whether the ultimate effect may not be to divert large buyers into their own 
manufacturing operations; and whether since any discount is an element in 
price, the consumer is not bearing the cost of protecting one type of distribution.” 

The result of the cases construing section 2 (c) is that when a manufacturer 
chooses to distribute through salesmen he may pass on to a customer any costs 
saved through dispensing with the services of the salesman. This is expressly 
permitted by section 2 (a). However, if a manufacturer chooses to distribute 
through food brokers he may not pass on to a buyer who makes it unnecessary 
for the seller to incur brokerage expense the cost saving thus achieved. Where 
the buyer, or someone acting for him, does the brokerage work either the seller 
pockets the value of the brokerage function (which he has already included 
in the cost of the goods) or a broker is paid a commission which he did not 
earn and for which he did no work. 

Ironically enough fcod brokers, who are the principal beneficiaries of this 
section of the statute, are also its principal violators. I understand it is wide- 
spread practice, commonly referred to in the trade publications, for brokers to 
perform all sorts of services for their wholesale customers. Obviously a broker 
generally has no other funds for which to pay for those services other than the 
brokerage commission he received from sellers. Under the Biddle case it is 
unlawful for the seller to divert any of those funds to the buyer. I believe that 
it is equally unlawful for the broker to use those funds for the benefit of the 
buyer, or to perform services for the buyer, or to discharge functions customarily 
required to be performed by the buyer. Yet it is a common practice for brokers 
to do these things for the buyers. 

One of the attributes common to all antitrust statutes is a flexibility intended 
to promote a competitive economy. This is true of the Sherman Act which 
prohibits restraints on trade. It is true of the basic sections of the Robinson- 
Patman Act which prohibits only those discriminations that may substantially 
lessen competition Section 2 (c) is a major exception. Without regard to 
injury to competition or cost savings, section 2 (c) erects a barrier around 
brokerage. Whenever a seller merchandises any of his goods through brokers, 
none of his goods can pass to the buyers except by stopping at the toll gate and 
paying the toll to the broker. If sales expenses saved can pass on to the buyer, 
I see no reason why brokerage expense saved should not be passed on to the 
buyer 

The opponents of this bill, some of whom though acting in good faith, have 
been misled by the brokers’ propaganda deal in either misrepresentation of the 
language of S. 2604 or vague generalizations concerning the evils which would 
follow its enactment. Every argument they have advanced which I have seen 
to date, and I think I have seen them all, falls into 1 of 3 categories: 

1. Vague propaganda generalizations, i. e., that any amendment will weaken 
the Robinson-Patman Act, will emasculate it. Precisely how this will come 
about is seldom stated. 

2. Misrepresentation of the express provisions of S. 2604 by stating that this 
will help the big chains more than it will the little independents. For example, 
Harold ©. Smith, executive secretary of the United States Wholesale Grocers’ 
Association, has this to say in his March 17, 1954, bulletin: 

“To recall why we all felt so strongly then, as we do now, the booklet taken 
from the record of the congressional hearings on unearned brokerage and other 
discounts given to the A. & P. Tea Co. is enclosed.” 

Mr. Smith doesn’t bother to point out that under S. 2604 A. & P. couldn’t col- 
lect one thin dime. 

3. The charge that if independents are permitted to earn brokerage all other 
discriminatory concessions will take the form of brokerage. This is the state- 
ment of the president of the National Food Broker’s Association as quoted in 
the New York Journal of Commerce of Monday, November 30, 1953. Certainly 
the National Food Broker’s Association can be accused of being something less 
than objective on this whole question. As Congressman William S. Hill, of 
Colorado, stated for the Congressional Record August 8, 1953: 

“The interest of these brokers seems to be only in a united front against any 
amendment to the Robinson-Patman Act in order to protect section 2 (c). This 
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section gives the food brokers a monopoly over brokerage fees, even though co- 
operative groups do the work of the brokers. In the Carpel, IGA, and other 
cases the Federal Trade Commission has prohibited the payment of brokerage 
to cooperative buying organizations of groups of small grocers. This appears 
to be the point of interest for the brokers.” 

I would like to point out that the basic provisions of the Robinson-Patman 
Act prohibit discrimination in price between competing buyers. These pro- 
visions have the wholehearted support of all wholesale grocers. These basic pro- 
visions, primarily section 2 (a), prohibit all forms of price discrimination and 
not merely the charging of a lower price to one customer than to another. The 
Federal Trade Commission has attacked greeting-card manufacturers for giv- 
ing credit to some customers for the return of unsold seasonal greeting cards 
while not granting this service to competing customers (FTC Dockets 5982, 2, 
and 4). The Commission has attacked discounts granted to a buyer who pur- 
chased exclusively from that supplier (FTC Docket 2987). It found price dis- 
crimination when a seller gave gifts to the employees of one customer and not 
to employees of others (FTC Docket 3903). The Commission has also attacked as 
price discrimination inserting in the wrappers of bread sold to some customers, 
and not to others, coupons redeemable in merchandise. 

It is clear that the payment of any kind of a discount to some customers, 
and not to their competitors, is prohibited by section 2 (a) even though the 
seller chooses to call it brokerage. The name given to the discount is of no 
consequence ; it is the purpose for which the payment is made that is controlling. 

Section 2 (c) of the Robinson-Patman: Act has no direct relation to the other 
provisions of that act. All other provisions of the act prohibit the granting of 
preferential treatment to one customer not given to his competitors. It is the 
unequal treatment of competing customers at which those provisions are di- 
rected. Section 2 (c), however, applies only to brokerage and has nothing to 
do with competing buyers. It would apply even if brokerage were given to every 
buyer. It has been construed to deny any compensation for brokerage serv- 
ices actually rendered to everyone who may be said to be under the control of 
the buyer. To permit compensation to be paid for such brokerage services, 
when they were actually rendered, would in no manner affect the antiprice dis- 
crimination provisions of the act. Whenever a supplier sells through a broker, 
the brokerage is added to the seller’s cost and must be paid to someone. It is 
not price discrimination to permit the brokerage to be paid to the person rendering 
the service; and permitting only such payments for services rendered would 
never open the door to price discrimination disguised as brokerage. 

Mr. Ritey. I do appreciate the chairman’s remarks at the outset, 
because the charges that have been made against this bill are precisely 
the type of propaganda we are here to shed light on. 

The Nash-Finch Co. is a wholesale grocery organization, serving 
small independent retail grocers throughout some of the Northwest 
and Midwest States, North and South Dakota, Minnesota, and so on. 

We are very vitally concerned with this legislation. 

The witnesses who will follow me, particularly Mr. Slocum, will 
deal more extensively with the business practices, but at the outset I 
would like to discuss the legal phases of the matter. 

The Cuatrman. Let the record show that Mr. William Lanier, of 
Fargo, N. Dak., appears here representing a group of merchants and 
retailers in North Dakota. 

You may proceed, Mr. Riley. 

Mr. Rixy. The Nash-Finch Co. is concerned, as are our people 
who have studied the problem, with the definite gradual strangulation 
of the independent retail grocer outlet. 

Confronted with increasing labor costs, 80 percent of the independ- 
ent grocers have had no increase in their volume of sales, particularly 
in the heavy populated areas, Senator, where chains are doing almost 
half of the business. 
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In Washington, D. C., here, they are doing 56 percent of the busi- 
ness, and this is pretty characteristic of the large areas throughout 
the country. 

The Robinson-Patman Act, which was designed to protect the small 
independent, sits now and watches the gradual disintegration of the 
independent, and the question is why. 

That is what our testimony is being directed toward. 

In the booklet, the Case for Freeing Independent Merchants, di- 
recting the committee’s attention to pages 8 and 9 the reof. we have 
a chart where Milwaukee buys groceries. In this chart, picking it 
up with the years 1946 through 1953, the independent that is marked 
with the cross-hatched block is 50 percent in 1946, goes down just as 
regularly as a ladder, while the black mark, which in this case repre- 
sents just A. & P., goes up just as regularly in the other direction. 

(The chart referred to was marked as a committee exhibit and filed 
with the committee. ) 

Mr. Ritey. Commenting on this particular survey of Milwaukee, a 
trade journal, the Canning Trade, in its May 4, 1953, issue said : 

If anyone doubts the downward trend of the independent, he might well take 
a look at this chart, which shows the trend from 1946 to 1953. The trend is 
ilmost as regular as a stairway, and it is downward, as the A. & P. continues 
to inch upward 

That survey shows that A. & P. now does 3S percent of the business in 
Milwaukee, IGA 9 percent But A. & P.’s 38 percent is done with only 40 stores, 
while IGA’s 9 percent is with 150 stores 

IGA, Independent Grocers Alliance, which is composed of small 
independently owned organizations, has only 9 percent of that market. 

As we see it, the independent retail grocer has only two places where 
he can turn for assistance. One is his national organization, 
NARGUS, and the other is his wholesaler. 

To our knowledge, and we shall be glad to be contradicted if there 
is anything to the contrary, NARGUS has no affirmative legislative 
program, which will help its members, no legislative program at all. 

Senator Kircore. Could I ask you a question at that point? 

Mr. Rinry. Yes, sir. 

Senator Kitgore. You talk about a number of stores. I am wonder- 
ing if the condition still exists that at one time existed in which 
A. & P., due to a centralized wholesaling warehouse, were able to 
hold down the assessed valuation of their retail stores to a much 
lower level than the independent merchant could, because the inde- 
pendent merchant could not rely on quick deliveries out of a central 
station, but had to keep pretty well stocked, whereas the A. & P. were 
able to keep their stocks down, their inventories down, shall I say, 
on the first day of the year so that their stores would have a very low 
assessed valuation. ; 

I do not know what your tax system is in Wisconsin, but they would 
have a very low assessed valuation, whereas your corner grocery would 
have twice as much as a great big shopping center store would have. 

I wonder if that condition persists, too. 

Mr. Ritey. Senator, I do not question that it does, but I would 
cay 

Senator Kitcore. For instance, that merchandise in that store would 
come in from Columbus, Ohio, on the night run. and they could stock 
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up the store overnight to meet the demand and keep the inventory low 
for taxation purposes. 

Mr. Rinry. It could very well be, Senator, but I think it is probably 
the smallest of the factors that enter into the situation. 

As a matter of fact, the particular legislation which we are here 
concerned with is the largest factor that we know of, and this from 
firsthand experience. This is not just my opinion. 

Perhaps it is out of order to take it up at this time, but I would like 
to read to the Senator—without laying any more of the foundation 
of the act with which we are concerned—this dissenting opinion of the 
Federal Trade Commission in the Carpel Frosted Food case. This 
puts the finger directly on the problem with which we are concerned. 

This concerned an action which arose here in the District of Colum- 
bia. It is, of course, the same problem that we have out in North and 
South Dakota, and the rest of the States that Nash-Finch serves, and 
all the rest who are testifying today. It is not too lengthy. 

While the title of this case indicates Carpel, the frozen-food producer, as 
normal defendant, this is actually a suit against 275 small independent retailer 
grocery merchants, generally referred to in the commmon parlance as the 
corner or neighborhood grocer. 

The economic facts that serve as background for this litigation are as simple 
as the law is complicated. 

And it is a complicated law. The last is not a quotation. 

Every student of business knows about the depressed state of the corner 
grocer when the chain first entered the contest for the housewife’s dollar. 
sefore the advent of automotive transportation may have given him a monopoly 
that softened his will for good service at a low price, he was a sitting duck for 
the mass purchaser and mass merchandiser who moved in across the street, 
but those days are gone forever. 

The corner grocer today is an up-and-comer and he will remain so unless 
Government enters into many orders like the one here. 

I should like to say it is part of our premise that the independent 
retailer is worth fighting for and that a man who owns his own 
business, given any kind of opportunity that the big chains enjoy, 
can do a better job any day in the week. 

If we did not believe that, there would be no purpose in attempting 
todo what we are attempting here today. 

Mr. Davis. What is the position of the independent retailers with 
regard to this bill? Are you familiar with their reaction to it, Mr. 
Riley ? 

Mr. Ritey. I would say that the independent retailers—and this 
goes to the background of the whole problem—have not been advised. 
We have not been afforded an opportunity to explain to them what 
the problem is and the way this can help them. 

A small independent retailer has no knowledge of the Robinson- 
Patman law. If he could see the text of it, he could not understand 
itanyway. It is perfectly easy with any trade association to go down 
the line and get a formal resolution in and say “This is the position 
of all independents.” 

We will insert in the record, I believe a little later, information on 
the efforts we have made to explain our position to other wholesale 
grocery associations, to retail grocer associations, and the rebuffs we 
have received. 


17 654—54 - 
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I should like very much to investigate the reasons for those rebuffs. 
Mr. Davis. I think it is of crucial importance to ascertain at this 
hearing exactly what the position of the inde spe ndent ret: alle rs, espe- 


cially in the food industry, is in regard to this proposed bill because 
it will affect 1 nany so critically and directly. 
You say, Mr, Riley, that you have not been afforded an opportunity 


Lo hinke Voul po sition ¢ lear / 

Mr. Rirey. That is correct. 

Mr. Davis. May Lask what you mean by that ¢ 

Mr. Rirey. We contemplate going into this when the proper wit- 
ness appears, which would enable us to build up a more orderly record. 

Mr. Davis. Who is that ? 

Mr. Ritey. Mr. Slocum will go into that phase of it. 

Mr. Davis. All right, 1 will hold that question. 

Mr. Ritey. To continue with the decision in the dissent in the Car- 
pel case: 

When the chains came in, they did something to the neighborhood grocers 
besides putting a marginal operator out of business. They showed the wide 
awake small merchants the great value of the reduction of unnecessary and 
uneconomic middleman functions and the advantages of large covering ad- 
vertising. 

Senator Kilgore, I am not trying to malign the chains. I am not 
saying that it is because of a tax advantage they may have received 
here and there. They have done a great deal for the grocery industry. 

Our only position is that given “the opportunity to give the same 
advertising for the small retailer, doing the same things we have done, 
we can do as oood, or better, job. 

Speaking as I am for a wholesale grocer, I am speaking of a matter 
that concerns the retailer. Directly we cannot survive unless the inde- 
pendent retailers we serve survive. 

We have no self-interest. In other words, if we have healthy re- 
tailers, we will have healthy wholesalers. 

If this erosion continues, you are not going to have this. 

Now, then, this decision goes on to say: 

But in so doing he could meet the competition— 

Referring to the independent— 


he could meet the competition of the chain and not lose his identity as an in- 
dividual. He kept lis own name, paid his own taxes, pocketed his own. It is 
this kind of nonprofit cooperative organization that we are here suing. And it 
is the use of the above advantages that gives you the guts of this complaint. 
I hesitate to do more than utter my dissent to the obvious economic injury done 
to these 275 corner grocers by the representative order entered herein and would 
not go further if it were possible to silence my sense of justice which is outraged 
at the legal abstractions and sophistries used to justify this ill-considered liti- 
gation. 

The decision goes on to point out that an attorney in charge of the 
Federal Trade Commission field office here in W: ashington ts alked this 
matter over with these people. This was Mr. Babcoc “k. He decided 
to be of practical assistance. He showed the corner grocers how they 
could pool their merchandise efforts for joint benefit of their group, 
for more efficient service to the public, and the consequent improve- 
ment of their own individual shop. 

Hitherto small help as entrepreneurs have received have been 
limited largely to speeches on the floor of Congress and suits against 
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antitrust corporations, all of which made good reading, but did not 
help with the rank. 

They go on to point out, and here they were concerned with the 
DGS, the District Grecery Stores, under this agreement with this 
frozen food organization they educated their neighboring grocers to 
put in frozen-food products. 

He goes on to point out that the public record does not disclose 
whether the complainant against DGS was a disappointed broker, 
nor is there any testimony that any of the three hundred-odd other 
customers of Carpel complained because they had not had available 
to them in proportionately equal terms the facilities and services 
offered to DGS. 

It is a rather lengthy dissent, but it is an outstanding example of 
how for once somebody has gotten up on their hind legs and pointed 
out that this section 2 (c) is misrepresented, has constantly been mis- 
represented, and if it continues as it is, the small retail grocer is never 
going to be able to get off his knees and he is gradually going to be 
flattened. 

Senator Kitcorr. Who wrote the dissenting opinion, Mr. Riley ? 

Mr. Rizxy. That was Mr. Lowell Mason, sir. 

I should like to make one thing very clear. With five of the sections 
of the Robinson-Patman Act we are in complete accord. The difficult 
thing that we are combating is that everyone who approaches the 
problem from the other side—and I would like to evaluate their rea- 
sons, if given the opportunity—lumps all of these provisions of the 
Robinson-Patman Act together, and says “This act was designed to 
help the independent retailer”—and we admit that. 

They say the act has been a good thing. 

Assuming for the purpose of their propaganda reasons, or for what- 
ever more charitable terms we might employ, that these provisions 
are not severable, I should like to review very briefly what the Robin- 
son-Patman Act itself does previde. 

The background of the law is simply this: 

The act was composed of six sections. It was enacted to protect 
food distributors from predatory practices by chain stores. 

Section 2 (a) of the act prohibits discrimination in price between 
any of us who are buyers, but only where the effect of the discrimina- 
tion may be to substantially lessen competition or where the discrimi- 
nation cannot be justified by differences in the cost of manufacture, 
sale, or delivery, or what have you. 

We maintain that Congress had in mind in section 2 (a) the preser- 
vation of a competitive economy by prohibiting these discriminatory 
price differences and at the same time not prohibiting those competi- 
tive price differences which do not substantially lessen competition, 
or which resulted from efficiency contributable to provable cost savings. 

Section 2 (b) of the act is partly procedural and in part contains 
a defense of meeting competition. 

It points out that if there is a discrimination shown in a price by 
somebody who receives it, then the burden of proof is on them to show 
that there was a cost justification. 

In part, there is the matter of a differential to meet competition. 

In other words, we have a packer of peas out in Nebraska and he 
—— to compete in the New York market against some Pennsylvania 
packer. 
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If it is necessary in ordertfor the Nebraska individual to do so, he 
may lower his price to meet the Pennsylvania price in the New York 
market even though economically he could not do so where he other- 
wise sells his Nebraska peas. 

This is contemplated and permitted by the act. 

Section 2 (d) of the act makes it unlawful for a seller to pay a 
customer for furnishing services or facilities unless such payments are 
available to competing buyers on proportionally equal terms. 

Section 2 (e) contains a similar provision with respect to the fur- 
nishing of services or facilities by the seller. 

We are in accord with all these sections. But I would like to have 
everybody that testifies on this bill state for the record that he appre- 
ciates the difference between section 2 (a) and confine his argument 
to section 2 (a). 

At the outset, I would like to say that we are charged with attempt- 
ing to do something for the chains. I would like to document the 
statements of some of the people who will either be testifying here at 
subsequent times, and the chairman also referred to it, that the charge 
is made that this bill would permit the chain stores to get rebates. 

I should like to point out to the chairman that this bill specifically 
provides that only the independents can benefit by this bill. The 
chains would be precisely in the same position they are today. 

This bill is designed only to protect independents and any propa- 
ganda to the contrary notwithstanding is either deliberately falsify- 
ing the situation or the opponents of it have not read the bill. 

Mr. Davis. Mr. Riley, what part of the bill are you referring to 
now?’ Are you referring to section 2, subsection (iii) 2 ? Is that cor- 
rect ¢ 

Mr. Rirey. Aside from the preliminaries, I am referring to the 
entire bill. 

In substance the bill provides this, picking it up on pages 2 and 3 
The bill provides in its essence nothing more than that, brokerage 
payment can be made to a broker who is acting on behalf of an inde- 
pendent wholesaler to a voluntary group which represents owned 
independent 

I should like to point out that the bill specifically provides against 
any price discrimination under the guise of brokerage, which is all 
any opponents of this bill can truthfully say they are concerned 
with. 


This bill s spec ifically states that there may be no price discrimina- 
tions under the guise of brokerage. 


Mr. Davis. Can you point to the part of the bill which would pro- 
hibit the A. & P. from getting the brokerage ? 

Mr. Rizey. The bill is designed in this fashion: At the present 
time nobody can get brokerage. The bill says specifically only these 
people may get brokerage. 

In other words, we are tacking this on to section 2 (c) that inde- 
pendents may get brokerage. It does not Say, “And, therefore, chains 
may not eet it.” because that would be redundant. 

Mr. Davis. What I am getting at is this, Mr. Riley: Is there any- 
thing in the definition of independent distributor which would exclude 
1. large chain store like the A. & P.? 

Mr. Ritey. Yes. 





PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 17 


Mr. Davis. I would like to have you point that out to the com- 
mittee. 

Mr. Rivey (reading) : 

As used herein, the term “independent retailer” means a person, firm, or corpo- 
ration engaged wholly in selling goods, wares, and merchandise to consumers 
and owning or controlling not more than 11 retail units. 

Now, we adopted the number “11.” We hold no brief for 11, or any 
smaller number. That was a figure that the Department of Com- 
merce came out with in defining chains. 

Mr. Davis. Suppose the A. & P. set up a distributing outfit, in a 
contractual relationship with a distributor? The definition of the 
term “independent distributor” does not contain any such limitation 
as 11 units, does it ? 

Mr. Ritey. I would like to say this, that if anybody can show me 
how the A. & P. can get one thin dime out of this bill, I will per- 
sonally eat it. 

Mr. Davis. That is not responsive. We have asked you to tell 
how the bill prohibits them from doing it. 

Mr. Riney. I would rather not give up my limited time—— 

The Cratrman. You have all the time you want, Mr. Riley. You 
can take all the time you want. 

Mr. Davis. I am just trying to lay a firm foundation in the bill for 
the statement vou have made. 

I would like you to show me where in the bill A. & P. would be pre- 
vented specifically from doing that. 

Senator Kincorr. Might I ask you on that to broaden it? You 
mean by that, if A. & P. should set up, shall we say, a distributor as a 
wholly owned subsidiary and retailing corporation as a wholly owned 
subsidiary, and A. & P. simply would be the controlling or mother 
organization and have one distributor as a separate corporation / 

Mr. Davis. Yes. The opponents of this bill have claimed that 
under this bill—we have in effect allowed brokerage commissions to 
be paid to buyers when they have eee brokerage services— 
that the only groups that could obtain brokerage would tend to be 
either the large chains, which have mass buying power, and, therefore, 
could get large brokerage, or these organized into co-ops. 

But they argue that the small independent retailers would not be 
able to get a brokerage commission, and, therefore, would be at a dis- 
advantage. Their ability to compete with the large chains would be 
seriously hampered. 

That is what I am trying to get Mr. Riley to explain to us. 

Mr. Ritry. Do we agree that the A. & P. is not an organization, or 
any subsidiary they set up would not be reselling to independent 
retailers ? 

Mr. Davis. They could set one up that could sell to independent 
retailers. 

Mr. Rirxy. How? I cannot follow you on that at all. 

Mr. Davis. They could set up a corporation that would sell to their 
own outlets, as well as to the others. 

Mr. Ritry. Then they would not be selling to independent retailers. 
If they are selling to independent retailers, only those who sell to inde- 
pendent retailers come under the specific definition of those who 
benefit by this bill. ‘That appears on page 3, line 17. 
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I would like to illustrate. We talk about who would benefit by this 
bill. We will demonstrate one of the activities that the small inde- 
pendent retailer went into was the type of movement, of which Mr. 
Slocum has been a member, the Red & White, a voluntary, where every 
single retail unit is owned by the small individual. He simply has 
a central buying organization which performs the services which 
Mr. Slocum will describe. 

That is one way he did it. He owned his own business. He simply 
cooperated with others to try to get advertising services on these 
other things. 

\nother way he did it, and this was in the Biddle case, the first 
case that came down under 2 (c) where any retailer, and a great many 
of them were subscribing simply to a service, the Biddle service, which 
gave them the same information that the chains had available to 
them—in other words, a sheet — | come out once a week giving ee 
the price trends on canned peas and things 1 in Florida, and other ares 
throughout the country, whis h, without charge to expensive services, 
they coul i not possibly afford, 

They were subscribing to this Biddle service and were paying a 
fee for it. 

They also had a Biddle organization and nothing could have been 
more independent from any one of these little retailers than Biddle; 
Biddle acted as broker just as any of these other brokers represented 
by the National Food Brokers Association were acting, but the ar 
rangement was that a dividend would be passed on down from Biddle, 
which was the broker out here in the middle, back down, and these 
people would get a rebate on the cost they were paying for this infor- 
mation service in order to run their little independent businesses. 

That was the first thing that was knocked out by section 2 (c) of 


the Robinson-Patman Act. They were no longer allowed to do that. 
Representative Parman. Mr. Chairman, may I ask Mr. Riley a 
/ 


question ¢ 

The CHatrman. Certainly. 

Representative Parman. You bring up something in this bill that 
was thoroughly considered in the writing of the original Robinson- 
Patman Act. We decided we could not discriminate against the 
chains as such, that equal justice under the law would give the chains 
equal rights. 

That is the reason we wrote into that law in the first section 2 (a) 
that differences in pri e reflected in differen es in the cost of sale, 
manufacture, or delive ry shall be permitted. 

In other words, we recognized that the chains are entitled to do 
business just the same as a “Ma and Pa store,” and we cannot discrim- 
inate against them unless there is | oral justification for it. 

It occurs to me, Mr. Riley, that if you write the provision into a 


law like you support here it would create discriminat lOns, You could 
likewise write into the law that you could only vive these discounts 
to independent merchants with blue eyes, just pick out any abitrary 
classification or category and say it is only that group that will be 


allowed this. 
So I cannot understand how you can contend, as a lawyer. that this 
pro pos ed rine ndment would be FoO i at all. In fe Le I thir k it would 


! ittle the entire act. 


jus 
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Senator Dirksen was on that committee, to the best of my recollec- 
tion, that investigated large-scale buying. Is that right, Senator ¢ 

Senator Dirksen. That is right. 

Representative Parman. That was one of the first things we did, 
to try to find out if there was some way to give the little guy a break. 
We did not want to discriminate against the big fellow because he was 
big. The first thing we said was that we have to treat them all like. 

The only exception we make is where it can be shown there is a legal 
reason, not an excuse, but a legal reason, to give a discrimination in 
price. And we decided that a difference in cost of manufacture, sale, 
and delivery reflected in price should be allowed. 

Now, you would add one other exception here, the way I see it, 
Mr. Riley. That is all who are cooperative wholesalers defined by 
the bill would be entitled to this special consideration. 

Now, the way I have always viewed the law—and my knowledge is 
limited, I know—you just cannot do that. The best Jawyers in the 
country have always told us that you just cannot do that. You would 
upset and tear up the whole law. 

If you put that in there, it would mean the scuttling of the entire act. 

What is your justification from the legal standpoint, Mr. Riley 

Mr. Ritey. Mr. Congressman, I would like to say, first of att that 
we have had very competent counsel on this and we have been advised 
that this provision giving these benefits just to independents, but not 
to chains, would be constitutional. That is point No. 1 

Representative Parman. Would you mind putting those statements 
in the record? I think it would be interesting. Why could you not 
make it 500 stores, or less, and make the number so that it would just 
squeeze out certain big chains? 

Mr. Rizey. | think the Congressman is probably aware that there 
have been various decisions pointing out that it is up to the Congress 
to determine the economic consideration and that if the Congress in 
its wisdom determines that there is an economic justification for trying 
to support a small independent retailer that considerable latitude will 
be granted in that direction. 

I would like to say to the Congressman I think the first question 
to be decided, and we might debate that back and forth, is whether 
in the event legislation could be enacted to give this benefit to inde- 
pendents and not to chains 

Representative Parman. That should be No. 1. Your case stands 
or falls on that issue, I believe you will admit. 

Now, we had the same point on quantity purchases. You know, 
at one time we had a carload here as the limit. In freight rates you 
pay somuchacar. If it is a dozen cars, you pay 12 times that much. 

At first we had a carload as the limit in the original Robinson- 
Patman bill. But we were persuaded that this was unconstitutional, 
we could not do that. So we rewrote it and we put in there quantita- 
tive limits can be fixed by the Federal Trade Commission; in other 
words, after a determination, after hearing and witnesses and giving 
both sides an opportunity to be heard. Only recently that part of 
the law was put into effect on automobile tires. 

The Federal Trade Commission after long hearings on delivery 
considerations decided that a carload should be the limit on quantity 
discounts on automobile tires. 
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So I really think, Mr. Chairman, this problem is the No. 1 must 
in this matter, if you pardon my suggestion, we should first determine 
as to whether or not this can be done. 

Mr. Riney. Mr. Patman, I wonder if I might ask this: Would 
be your position that if a constitutional bill can be drafted which 
vel these benefits as we have at- 
tempted to do in this bill, and not give those benefits to a chain store, 
that vou would be in favor of it ? 

Representative Parman. 1 would want to look it over. I would 
want to see the bill. 

You see. mv whole background is for the little man, you know 
that. Iam not trving to destroy the chains because they are big. I 
do not believe in destroying them because they are big. I believe in 
giving them all a fair opportunity. 

You know, after all, a corporation is a person under our law, the 
14t] amendment. and we have to give every person an equal oppor- 
tunity under our law. That is so foreign to my thinking and the 

k ng of other law vers with whom | have been associated and 
with whom I have talked in the consideration of the original act, I 
think it is too ee for consideration. 

Mr. Riney. I think it is probable, too, that the Supreme Court has 
never actually point the constitutionality of the act itself, have 
they ? 

Representative Parman. Certain parts of it, you know. 

Mr. Ritey. The Supreme Court ? 

Representative Parman. The quantity limits. 

Didn't they go to the Supre me Court ? 

Mr. Rirey. So far as 2 (c) is concerned, I should say 

Representative PatMan. I do not recall the Biddle case. I remem- 
ber that Biddle was a fine old man. He meant well, but I think they 
held him in violation of the law and I think he finally carried it to the 
Supreme Court. 

Mr. Ritey. No. 

Representative Parman. He must have been found in violation. I 
do not believe any court would take your case up on this, Mr. Riley. 

I do not believe they would. It is too foreign to our democracy. 

I do not mean that in the sense of a Democratic Party. We have a 
democracy in a republic. Tt is too foreign to our democracy and re- 
public to say that you can discriminate that way. 

Mr. Riney. I believe the Congressman presents very well the argu- 
nent on behalf of the chain, but that is not my primary concern, 

Representative Parman. Do do not put me in the corner of the 
chains. I have never been there. 

Mr. Ritey. Well, sir, willy-nilly that is where you are at the 
moment, 

Representative Parman. No. I was in this before you ever heard 
of it I was honestly trying to help the independent just because I 
felt they were the underdog 

Mr. Ritey. Our position is not unlike the story, and this is the 
argument we get into all the time, of an individual who was engaged 

na fist fight and every time he came back to his corner, he was bloody 
and bleeding and dripping at every pore. 

His manager kept saying to him, “Don’t worry, your opponent 
ain't laying a glove on you.” 


would enable the independent to 
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The fighter replied, “Somebody is sure beating the hell out of me. 
Keep an eye on the referee.” 

Representative Patman. Ordinarily, without any thought or con- 
sideration about the factor, you would say that it is a very strong point 
that the chains are doing 56 percent of the business in Washington. 
It is on account of section 2 (c). If it were not for section 2 (c), the 
chains would be doing 100 percent of the business. 

You see, in a lot of different cities they are doing a large percentage 
of the business, but not on account of 2 (c). 

Mr. Rizey. All I can point out is that this bill specifically blocks 
out the chain. 

Representative Parman. If you could give them the benefits like 
you claim, just all “Ma and Pa” stores can get special discounts and 
benefits, why, of course, that would be helpful to them. 

But we have a law in this country and we have a Constitution. We 
have courts to determine that. You just cannot do that. It does not 
work out that way. 

You have to treat everybody alike. We have equal justice under 
the law. 

Mr. Rirey. You have read the bill, have you not ? 

Representative Parman. Yes, I particularly read that part. 

Now, may I ask you just a question or two about your organiza- 
tion. I cannot conceive of an independent merchant belonging to 
your group. Do you have any independent merchants who are dues 
paying members of your group? 

Mr. Riney. Congressman, I cannot contemplate anybody who is 
an independent not belonging to it if they really understand it. 

Representative Parman. How many do you have? Do you really 
have even one independent merchant ? 

Mr. Ritey. I would say we represent in excess of 10,000 independent 
stores. 

Representative Parman. Name one of them. 

Mr. Ritey. We can lump them together in just two organizations 
that in themselves represent that many. 

Representative Parman. You are talking about voluntaries? 

Mr. Ritey. Is it the Congressman’s point that the voluntaries are 
not independent ? 

Representative Parman. No. You are bringing them in by groups 
and not individually. I said individual independent merchants. 

Mr. Ritey. They could not be any more individual, nor any more 
independent. 

Representative Parman, But are they in those two groups? 

Mr. Riney. Yes. 

Representative Parman. I notice in your application for member- 
ship you are charging them dues up to $5,000. 

Mr. Riney. I can say truthfully that, Congressman, nobody has 
given us $5,000. , 

Representative PatMan. I would not object to it if they did. 

Mr. Rirry. I would say if we had one-tenth of the money that the 
brokers have spent through one device or another opposing this, we 
would have no trouble at all. 

Representative Parman. I notice you have 1 president here, Mr. 
Slocum, and 7 vice presidents. Now, among these vice presidents 
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you have Arthur Lutz here. Did he ever pay any dues to your 
association ? 

Mr. Ritey. I would have to check the record, sir. 1 don’t remember 
whether he did, or not. 

Representative Parman. I do not think he did, but you have him 
listed there. 

In fact, I know he did not, and he is not for your organization 
at all. 

Mr. Ritey. Is the Congressman attempting to attack us now, or 
the bill? 

Representative Parman. No. You see, you have printed here your 
officers. I think it is proper to bring out that these people were 
misled into this. Now, Lutz, evidently, was misled into it. He is 

here in support of the bill. 

Mr. Ritey. I would like to direct your attention to the comments 
of the chairman. What he was interested in was to get the facts 
concerning the bill before him, not charges regarding the people who 
were going to appear. 

Representative Parman. I only mentioned it, Mr. Riley, because you 
are secretary and treasurer and should know, and you know that you 
do know. You have 1 president and 7 vice preside nt here as the front 
for this organization. I say “front” respectfully, they have a right 
to do it. 

Out of the 7 vice presidents, I see 4 here I do not believe are members 
of your organization at all. 

Mr. Rirey. Which four are those? 

Representative Parman. Joe Timberlake, Ned Flemming, Arthur 
Lutz, Robert Montgomery. That is 4 out of 7. 1 do not believe they 
are members of your association. 

Mr. Riney. Let us take Ned Flemming. As the Congressman has 
reason to know, Mr. Flemming has assumed—and this was printed way 
back when we began this thing—is there a dateline on it? 

Representative Parman. No, I am taking your application that 
you gave out here this morning. You handed these out this morning 
in the book here at this table. 

Mr. Riney. Handed them out with the book? 

Representative Parman. Yes. 

Mr. Ritey. Well, that was in error. They should not have been. 
I certainly was not trying to solicit any funds today. We had some 
copies sitting around, and we dragged them along because they were 
sitting on the shelf. 

Representative Parman. You had better put these back on the shelf. 

Mr. Ritey. Of course, if I could convince the Congressman on the 
merits of this we would be glad to send an application blank. 

Representative Parman. You cannot just pick out people and say 
because you are blue-eyed and an independent merchant you can get 
special discounts, allowances for brokerage, or if you have 11 stores or 
less you can vet special discounts or special broke rage, but if you have 
12 stores or more, now, no rights or benefits at all, the Constitution 
does not apply to you and the law d«2s not apply to you. 

If you can show me where you can make that discrimination I will 
certainly give consideration to your proposal. 
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Mr. Ritey. Thank you, and, therefore, for the purpose of clarify- 
ing the record on that count, I would like to introduce this document, 
and I am sorry we do not have copies of this opinion to go along with 
the other copies of the testimony. 

Representative Parman. Put it in the record, Mr. Riley. 

Mr. River. I would like to place in the record a letter from Mr. 
William Simon, of Miller, Gorham, Wescott & Adams, dated January 
20, 1954, directed to the constitutionality of S. 2604. 

That also includes H. R. 7198. 

(The letter referred to is as follows :) 


MiLierR, GorRHAM, Wescott & ADAMS, 
Washington 6, D. C., January 20, 1954. 
Mr. James A. SLocum, 
President, Slocum-Bergren Co., 
Minneapolis, Minn. 

DEAR Jim: You have asked my opinion on the constitutionality of S. 2604 and 
H. R. 7198 (83d Cong.), bills to relieve independent distributors from restrictions 
on their freedom to compete imposed by section 2 (c) of the Robinson-Patman Act. 

in brief, these bills would permit independent food distributors to earn brok- 
erage for services rendered. The bills define independent distributors as people 
engaged in the distribution of goods to retail stores not more than 11 units 
of which are owned by any 1 person, firm, or corporation. As you know, 11 
units is the dividing line, between chain stores and independents, used by the 
Bureau of Census. In my opinion this legislation is not subject to successful 
attack on constitutional grounds because it permits independent distributors to 
earn brokerage without giving that right to chains. 

A similar question was before the United States Supreme Court in Nebbia vy. 
New York in 1934. The Supreme Court there sustained the validity of legisla- 
tion by New York State under which the prices of milk were fixed at different 
levels according to the classification of buyer and seller. The Court held that 
the regulation of business by Government was not limited to public utilities or 
companies holding a monopoly. The Supreme Court there held that: “It is 
clear that there is no closed class or category of businesses affected with a 
publie interest, and the function of courts in the application of the 5th and 14th 
amendments is to determine in each case whether circumstances vindicate the 
challenged regulation as a reasonable exertion of governmental authority or 
condemn it as arbitrary or discriminatory.” The Court then went on to say: 
“So far as the requirement of due process is concerned, and in the absence of 
other constitutional restriction, a State is free to adopt whatever economic 
policy may reasonably be deemed to promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the legislative arm, to 
override it. If the laws passed are seen to have a reasonable relation to a 
proper legislative purpose and are neither arbitrary nor discriminatory, the 
requirements of due process are satisfied, and judicial determination to that 
effect renders a court functus officio.” 

In fact section 2 (¢c) of the Robinson-Patman Act itself was attacked in the 
A. & P. case as being unconstitutional in depriving A. & P. of the right to 
brokerage. Relying on the same reasoning, and in fact citing the Nebbia case, 
the court of appeals held section 2 (¢) constitutional (106 F. 2d 667). Further- 
more, opponents of the Robinson-Patman bills urged that they were unconsti- 
tutional, when the Congress was considering the legislation, as denying buyers 
and sellers the right to bargain freely over price. The exhaustive legal briefs 
filed with the congressional committees by United States Wholesale Grocers 
Association, in support of the constitutionality of the legislation, were based 
upon the power of the Government to thus regulate the price of goods in protecting 
what Congress considered to be the public interest. 

The constitutionality of antichain-store legislation is directly in point. 

In Liggett v. Lee, the Supreme Court in 1933 upheld the cunstitutionality of a 
Florida statute levying graduated license taxes against chain stores. In 1982 
a Federal district court upheld the constitutionality of a South Carolina gradu- 
ated tax against chain stores in spite of the fact that the law provided that it 
should apply to everyone except gasoline stations (55 F. 2d 931). Other State 








24 PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 
antichain-store taxes of Mississippi, Indiana, and North Carolina were similarly 
sustained (see 85 American Law Reports 737). 

A Virginia statute reached the chain stores indirectly by imposing a tax on 
“distributing houses” maintained for the purpose of distributing goods to retail 
stores owned by the owner of the distributing house. The A. & P. attacked 
the constitutionality of this statute, but the Supreme Court in 1951 held it 
constitutional and valid (284 U. §. 584). 

If the Congress should reach the conclusion that there are economie grounds 
for permitting independent distributors to earn brokerage, while denying that 
right to chain stores, the authorities cited above would sustain the constitu- 
tionality of that statute, and this result would be reached on the same grounds 
on which the constitutionality of the Robinson-Patman Act was itself sustained 
against the claim that it deprived buyers and sellers of the right to fix their own 
prices for the goods they bought and sold. 

Sincerely, 
WILLIAM SIMON. 

Senator Kincore. Is this amendment aimed at permitting a broker 
or distributor, shall we say, who has regular customers belonging to 
his group, to give them a rebate, for instance, if the sales justify it / 

Mr. Rirry. I am sorry. Would the Senator state the question 
again ? 

Senator Kiteéorr. In other words, does it permit wholesalers who 
sell to independent merchants only to give to those customers of theirs 
a rebate which would, in fact, amount to, shall we say, a division of 
profits if the business is of sufficient volume to justify that ? 

Mr. Rinry. I think the Senator’s first question points up the whole 
thing here. 

Senator Kiieore. In other words, if volume buying by that whole- 
saler, or group of wholesalers, is such as to get them price preferences 
from producers, under this bill they would pass that on down, at least 
a proportion, in the form of a rebate, and would preclude the chain 
group who are their own distributors and retailers from doing the 
same thing. Is that right? 

Mr. Rirry. Every independent retailer would benefit and the chains 
would not. 

Senator Kircorr. Let us go one step further. I think I am begin- 
ning to get the facts back of this now. 

The theory behind that is that the chain which owns its own stores 
and its own distributors already has the benefit in there by reason 
of its bulk buying and this puts the independent merchant, or inde- 
pendent wholesaler and merchant in the same position; is that right? 

Mr. Rirey. If I follow the Senator correctly, I would say that is 
the intent. 

I would like to point this out, that the manual on the Robinson- 
Patman Act, put out by the A. & P. for the use of their people, points 
up one very neat device permissible under the act whereby they can 
go around section 2 (c) of the Robinson-Patman Act and the inde- 
pendents cannot. This appears on page 13 of a manual on the Robin- 
son-Patman Act, prepared for the use of the Great Atlantic & Pacific 
Tea Co. and subsidiary companies, put out by Feldman, Kittelle, 
Campbell & Ewing, Washington, D. C. 

Senator Kincorr. What is the date of that, please ? 


Mr. Rmry. 1940. [Reading :] 
If during a packing season A. & P. buys a seller’s entire output of commodities 
or its entire output of a particular commodity or of a particular grade of com- 


modity, will both the seller and A. & P. be safe from prosecution under the 
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Robinson-Patman Act with respect to the commodities purchased? The answer 

s “Yes.” 

Of course, that is precisely what they have done. It is that type 
of thing which is not available to the small individual. 

I would say this, that the only question anybody can raise with 
respect to this bill is the point raised by Congressman Patman. We 
are thoroughly satisfied that this is as constitutional as section 2 (c) 
is itself. 

Section 2 (a), you may recall, provides that when there is in effect 
a cost saving, then that may be passed on to the buyer. 

I suppose the simplest illustration would be if you have a large 
organization which puts in one order for $100,000 and you put in one 
invoice and you type up on form as distinguished from putting in 
100 invoices for a thousand dollars each, the cost that you save in 
typing and so on can be passed on to the largest buyer. 

Representative Parman. Would you yield for me there? 

Senator Kirgore. Yes. 

Representative Parman. In the first part of the act you read there, 
is it not a fact that they must justify a discrimination? They have 
to justify it. If they are called on by a competitor they have to 
justify the cost. 

But you are attempting to write into the law that if you have 11 
stores you do not have to justify, but if you have 12 stores or more, 
you do have to justify. That is the part I cannot understand. 

Mr. Ritey. There should be no question but what this is strictly 
a benefit, the independent bill. 

It does not benefit the chain. 

Representative Parman. You put me in the corner of the chains a 
while ago, a corner I do not belong in. Of all corners, I do not belong, 
in, that is one. 

Who is your Washington attorney? Is that Mr. William Simon? 

Mr. Rizxy. That is correct. 

Representative Parman. You cannot pick out a Washington repre- 
sentative who is more in favor of scutting the Robinson-Patman Act 
than Simon. Does he not represent the big chains? 

Mr. Rirry. Not to my knowledge. Flatly, no, he does not. 

Representative Parman. Well, he represented many organizations 
that have invested a lot of money for clarification of the Robinson- 
Patman law, and weakening it in many ways. 

What about that Pittsburgh group that organized and put up so 
much money in 1949, in November. He was made the spearhead 
for them and came down here under very favorable circumstances? 

I thought that the national chains were in that group. 

Mr. Rizey. Does the Congressman have any idea how much the 
Brokers’ Association put into the defense of this particular section 2 

Representative Parman. If I were a broker I would put everything 
I had, and if I were an independent merchant, I would do the same 
thing. 

I would not want the national chains to take this country. 

Mr. Ritxy. Do you agree that this bill does not benefit chains, 
however ¢ 

Representative Parman. The chains would be benefited by this be- 

cause it would destroy the law. You see, the chains will benefit be- 
cause when you write this proposal in it will be declared unconstitu- 
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tional. Then it is wide open and the chains will grab the country so 
far as retail distribution is concerned. 

Mr. Ruxy. What is the Congressman’s position, that the Robinson- 
Patman Act becomes unc onstitutional, then ¢ 

Representative Parman. That sec tion of it would be. This would 
create a loophole nearly everything can go through. This one pro- 
vision means security for the act, or devastation, either way. 

If you leave it like it is, it means security for the independent mer- 
chants. If you open it up, it means that the chains can outbargain 
vou. It does not make sense to me that a little guy with 11 stores or 
less can bargain more effectively than the head of a big chain of a 
thousand stores. It doesn’t conform to my experience and observa- 
tion. I just cannot see that they would. 

You cannot write into any law that 11 stores or less you get special 
benefits ; 12 stores or more, you get no special benefits. 

[ do not believe you will find a lawyer in the United States who will 
say that is constitutional. 

Mr. Ritey. Would the Congressman concede that every lawyer or 
legal authority who has written on the section, the question of section 
2 (c), has condemned it ? 

Representative Parman. I do not know who they represented. 

Mr. Ritey. They did not represent a doggone person. They had no 
cash interest in this thing one way or the other. 

Representative Parman. You were surprised because a while ago I 
brought out an application for membership that had these names on 
it. Ina letter of December 8, 1953, that Mr. Slocum sent out—that is 
not very long ago, you see, not far back—the same names were on it. 
So evidently you have not changed your stationery. 

Mr. Rutxy. C ongressman, ther ‘re is a statement in the legal business, 
as the Congressman undoubtedly knows, that when you have a weak 
case, you do not try the case, you try the opposing attor ney. 

I would like to confine this to the question, and I would like to point 
out to the Congressman 

Mr. Davis. Mr. Riley, I do not think you are being attacked or tried 
here. I think the committee has a right to know whom you represent. 

Mr. Rizey. Quite right. On page 11 of my prepared statement you 
will find the following: 





Every argument they have advanced which I have seen to date, and I think 
I have seen them all, falls into one of three categories. 
(1) Vague propaganda generalizations, i. e., that any amendment will 
“weaken” the Robinson-Patman Act, will emasculate it. Precisely how this will 
come about is seldom stated. 
I would like to repeat that. 
I would like to call attention to point No. 2. 


(2) Misrepresentation— 
and this is the second mode of attack on this bill— 
Misrepresentation of the express provisions of S. 2604 by stating that this will 
help the big chains more than it will the little independents. 

I cite, for example, Harold O. Smith, executive secretary of the 
United States Wholesale Grocers’ Association, who says in his March 
17, 1954, bulletin: 


To recall why we all felt so strongly then, as we do now, the booklet taken from 
the record of the congressional hearings on unearned brokerage and other dis- 
counts given to the A. & P. Tea Co. is enclosed. 
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I also point out that Mr. Smith does not bother to point out that 
under S. 2604 A. & P. could not collect one thin dime. 

Representative Parman. May I interrupt briefly? 

Further in consideration of this discrimination the reason we finally 
agreed on a tax bill for chains to prevent their undue growth, what we 

called an undue expansion, was because all lawyers agreed that that 

was the only way that you could retard the growth of a competitive 
concern and that was on the theory that the tax amendment to the 
Constitution specifically permitted it. 

That is the only recourse we had. Of course, I have abandoned 
that idea because we got licked on it, but we tried everything on earth 
that we could to give the little man a better break and do it in a con- 
stitutional way, in a constitutional method. 

If we could have done it like you claim now you can, we would have 
jumped on that first. But, see, we soon found out that we have to 
treat these people right; they are citizens, they are taxpayers, they 
are entitled to equal justice under the law. They have the Constitu- 
tion, they have the courts. 

You cannot go outside and say you will favor certain groups, 
whether little or big. You have to give them all the same opportunity. 

That is the reason we wrote in there the provision that saved the 
independent merchant, that they cannot give any discriminatory price 
that is not based upon differences in cost of manufacture, sale, or 
delivery. 

Now, if they can show by reason of either one of those three that 
a big concern is entitled to a smaller price, he is entitled to it under 
this law and we cannot deny it to him. 

But we have some logical, reasonable constitutional basis to con- 
tend that, and they must defend it and justify it by cost accounting 
and other methods that are accepted in our courts. 

We cannot just arbitrarily say that the little man of one store can 
get it, and the big man of another store cannot. This deal is trying 
to write that into law. 

Mr. Ritey. I would say we would have to start out, Congressman, 
by trying to determine whether there is any economic justification in 
our soc iety for efforts to protect the little man. 

Representative Parman. It is justified through cost-accounting 
methods, differences in cost of manufacture, sale, and delivery; yes, 
but you have to have a reason. 

Mr. Davis. I think that the Robinson-Patman Act, as well as all 
the other antitrust laws are based on the premise that it is best for the 
economy as a whole to keep it operating as a free competitive economy 
if we make sure that there is room in our economy for the little man 
as well as the big man, if we try to equalize the opportunity to compete. 

Mr. Riney. I think the committee in its report accompanying Senate 
Resolution 4 a year ago, February of 1953, put its finger on the point 
when it pointed out that the basic law, the Sherman Act, is now 63 
years old, the Clayton Act is almost 40 years old, and the Robinson- 
Patman Act is 17 years old. 

As the chairman of the committee pointed out, there is a question 
as to whether the approach was intrinsically sound and it was time 
to reevaluate the situation. 

Representative Parman. Are you saying that we should reevaluate 
the Robinson-Patman Act? 
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Mr. Rizey. I would like to confine any discussion here today to 
section 2 (c), because the extent to which we lump the Robinson- 
Patman Act— 

Representative Parman. All you can conclude from that statement 
is that the whole act should be reevaluated? Is that your position 4 

Mr. Ruxy. Of course, the Robinson-Patman Act was referred to 
along with the Sherman Act, the Clayton Act. Nobody was talking 
about any particular section. 

In other words, the whole picture. 

Representative Parman. That is right. 

Mr. Rizey. About whether it should be reevaluated ¢ 

Representative Parman. Certainly. 

Mr. Rizey. As to whether it should be examined ? 

Representative Parman. I think there are many people in this 
country who think that the antitrust laws have been of great benefit 
to this country and any attempt to reevaluate them is an attempt to 
weaken or emasculate them. 

In any event, Mr. Riley, I do not think you can quote that committee 
report as calling for a reevaluation of section 2 (c) of the Robinson- 
Patman Act. 

Mr. Ritry. All I can say is that the committee pointed out there 
should be a reevaluation. ‘The committee was not indicating whether 
there was anything good, bad, or indifferent about it. 

Representative Parman. It was a reevaluation of the whole act, 
was it not? 

May I read here the intent of the law as we passed it in the House? 

The Cuatrman. Certainly. 

Representative Parman. I have a statement that was issued on April 
20, 1936. Over 100 Members of the House of Representatives were 
members of a steering committee for the passage of this act. It passed 
the House with only 16 votes against it after 2 days of debate. There 
was fierce debate, too. It passed the Senate unanimously. 

I want to read this one paragraph here by the steering committee 
that sponsored this legislation in the beginning. It says: 

In the discussion of the legislation it was contended that this bill must be 
passed in order to save independent merchants of the country and prevent 
monopoly; that it is not a price-fixing bill, or class legislation; that it merely 
gives to independent merchants and voluntary organizations of independent 
merchants the same rights and benefits, and no more, as are enjoyed by corporate 
chains; that it will not compel corporate chains to pay a higher price, but will 
require the manufacturers to give the independents the same price. 

This is how we worked. We were not just trying to destroy the 
national chains because they were national chains. 

You see, all we want, and all the independent merchants want today, 
I think, is equality of opportunity, just the opportunity to get the 
same price, under the same conditions and same terms. And they can 
still whip the chains to death if they get that. That is all they need; 
that is all they want. 

That is the reason I am surprised that you have one single inde- 
pendent merchant on your list, I mean acting independently, and I do 
not believe you have named one so far, Mr. Riley, acting independently. 

Mr. Ritzry. Again we are going back to what? I would like to 
discuss the merits of the bill. 
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Getting back to this question of what lawyers have commented on it, 
I would like to direct the Congressman’s attention to—and certainly 
nobody could say any of these people have been on anybody’s payroll— 
all of the authorities cited on pages 5, 6, 7, 8, 9, and 10, of my prepared 
statement. 

I would like to call attention to the statement on page 7 from Profes- 
sor Oppenheim, selecting only one at random. 

Representative Parman. Is he chairman of that commission that 
is supposed to give impartial study to this? 

_ Mr. Rirey. That is correct. We thought that would be good author- 
ity to cite. 

Representative Parwan. He has not made a report, has he? Is he 
giving an opinion before he makes a report ? 

Mr. Rirey. This comes from the University of Michigan Law 
Review, the isue of June 1952. I would like to direct your attention to 
the statement that: 

There is no justifiable reason why independent brokers should be given a 
monopoly in their distribution function. 

We talk about monopoly. This is a dilly. If we go back and look 
at the ordinary real-estate transaction where a real-estate broker enters 
in between you and me when they want to buy or sell a house, nobody 
would ever think of passing a law saying that that real-estate broker 
has to be given a commission, and yet that is precisely what 

Representative Parman. There is no place in the law that requires 
a commission to be paid. 

Mr. Ritey. Either the commission must be paid or the seller pockets 
it. 

Representative Parman. No, there is nothing in the law that requires 
a commission to be paid. 

Mr. Ritey. That brings up an interesting point. 

Representative Parman. Cite any requirement of the law that 
requires a commission to be paid. The brokers have a competitive 
business. 

Mr. Ritey. Would the Congressman concede this, that if a manu- 
facturer has a sales staff which he employs, these men are not inde- 
pendent in the sense that we conceive a broker to be independent, but 
they have a sales staff and they employ Neil Riley to go out and sell 
their product, I am on the payroll at $10,000 a year; I would like to be « 
good salesman and get $10,000, some buyer wants to deal directly with 
that seller and can save that $10,000 a year, there is no brokerage in- 
volved, is there any reason why that cost saving under section 2 (a) 
cannot be passed on to the buyer ? 

Representative Parman. 1 would not want to pass on that. If he 
has a sales organization and he has a big expense, then if he does not 
use that he has to pay them anyway. I assume that will have to be 
given consideration. 

Mr. Ruiter. In this particular case they fire Riley, they no longer 
need him. If there are no brokers involved and this seller has only « 
sales organization and they get rid of Riley, that buyer cannot get that 
$10,000 a year under your act. If that seller deals through brokers and 
that same $10,000 a year can be saved, then either the seller pockets it 
or some broker who does not render a service gets it. 
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Representative Parman. You are overlooking one fact; manufac- 
turers and sellers are in competition, too, and they are going to select 
the method that is best for themselves. 

If the broker is best in one case and the salesman in another, why, 
I suspect you will have just that many methods of sale and « listribution. 

Mr. Ritey. But the Congressman would answer that so far as that 
salesman’s expense that can be legitimately passed on to the buyer 
correct ¢ 

Representative Parman. I do not know. It depends on the circum- 
stances. I would want to see an actual case and not a hypothetical one. 

Mr. Davis. You said something about food brokerage monopoly. 
Do you know how many food brokers there are ? 

Mr. Rizey. I do not know. 

Mr. Davis. We have been informed that there are more than 3,000, 
Do you have any idea whether that is an accurate figure ? 

Mr. Riney. I believe I have heard that figure. I would have no way 
of authenticating it. 

Mr. Davis. If there are more than 3,000 competing food brokers, 
you would hardly call that a monopoly, would you? 

Mr. Rizey. They have a monopoly on the function. 

Mr. Davis. Is that a monopoly in the legal sense, or any other sense? 

Mr. Ritey. This is Mr. Slocum’s province, because he can illustrate 
it with exactly what happened to them. 

Mr. Davis. All right, we will save it for Mr. Slocum. 

Mr. Rey. If I could have just a second to go back, I have leaped 
around, so I am not sure what I have covered. 

As long as the complete statement is in the record, I hope that it 
perhaps will be a little clearer than these scattered excerpts of mine. 

But I would like to point out in the almost 18 years that the act has 
been in effect the Federal Trade Commission has prosecuted approxi- 
mately 140 cases of violation of section 2 (c). Virtually all of those 

cases were against the small-business man, either the wholesale grocer 
or small packer, whom we assumed that the act was intended to protect. 

This is approximately equal to all the cases prosecuted by the Com- 
mission against all industries for violations of all other sections of 
the act. 

I should like to again direct the committee’s attention to the una- 
nimity of the opinion among certain independent and objective legal 
authorities that section 2 (c) is utterly indefensible in our economy. 

With the questions that you might have perhaps it would be better 
if I would surrender my position to Mr. Slocum if he is going to get 
to testify at all this morning. 

Mr. Davis. First of all, you are testifying here for the Nash-Finch 
Co. and not for this association of independent food dealers ? 

Mr. Ritry. It does not matter. Actually, I represent primarily the 
Nash-Finch Co., who are interested in this. 

Mr. Davis. That is wholesale grocers, not retail grocers? 

Mr. Rirtey. That is correct. 

The reason that Nash-Finch Co., and every other wholesaler who 
has studied this, are concerned with it is because we see our organiza- 
tion withering away. Weare no stronger than our independent retail 
outlets. 

That, of course, is the whole gist of this matter. The reason the 
chains have done such a beautiful job, among other reasons, as Senator 
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Kilgore pointed out there may be a variety of them, but one of the 
reasons is that they can give advertising assistance; they can do 
display work, and a variety of things. 

A wholesaler such as ourselves operates on such a very small, narrow 
markup. We have to carry stocks of merchandise. We have trucks 
that work in North or South Dakota. We drive 150 or 200 miles 
serving all these independents and it is a costly operation. We just 
do not have the money to put in to do all the store merchandising 
that we would like to do in order to keep them competitive with the 
chains. 

Yes; we are a wholesaler, but unless the benefits go down to the 
retailer—and, as I have mentioned before, I have said this repeatedly, 
and, of course, directly it is the wholesaler that benefits by this act, 
he gets more money—we have pointed out that any wholesaler that 
thinks he can pocket that had better get out. of this business now 
because they are going out of business every day. We lost six of 
them in our Twin City market, wholesalers, within the last year 
or so. 

The CHarrmMan. Do you mean the six went bankrupt, or just quit? 

Mr. Riney. Folded. 

Representative Parman. I would like to ask one other question 
about price differences reflected in difference in cost. 

Now, in section 2 (a), as you well know, there is a provision here 
which relates to independent merchants, the national chains and all 
distributors of all types and character, it says, after stating that there 
shall not be any discrimination: 

Provided that nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities 
are to such purchasers sold or delivered. 

That puts them all on an equal basis. 

Now, if 1 understand your proposal correctly, on section 2 (c) you 
would allow those who own 11 stores or less the opportunity to get 
discounts without regard to differences in cost of manufacture, sale, 
or delivery. 

Mr. Ritey. No, sir; that is not correct. Section 2 (a) would be 
exactly the same. We do not purport to even refer to that. 

Representative Parman. I know, but you specifically state here that 
they can get brokerage allowances, which other cannot get, and with 
brokerage allowances, of course, you can drive a wagon and team 
through that loophole. 

Mr. Ritey. If the Congressman will observe, the bill specifically 
provides that no price discrimination under the guise of brokerage 
can be permitted. That is on page 2, lines 20 and 21. 

That is, of course, true under your section 2 (a), whether we say 
it here or not. Is that right? 

Representative Parman. This will allow brokerage without regard 
to the amount or terms or conditions. You do not spell it out. You 
just allow it to be done, and that is up to the people who are making 
the deal, and you have a deal that I think would do violence to see tion 
2 (a). 

Mr. Ritey. Section 2 (a) remains exactly as it reads and as it has 
always been interpreted. Any brokerage allowances allowed to me 
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acting as a broker that might be owned or controlled by an inde- 
pendent, will have to be exactly the same brokerage that is allowed to 
anybody else other than a chain. 

Represent: ative Parman. Under the definitions, yes, but under the 
brokerage part you could put a lot of things in the brokerage part 
and make a big difference in the actual cost of de livery. 

Mr. Rutey. Would the Congressman concede that would still be 
subject to prosecution under section 2 (a) ¢ 

Representative Parman. I do not know whether it would, or not, 
if you would change the law as you propose. The chains might not be 
openly sponsoring this, and I am not charging that they are, but they 
certainly will be very happy if you succeed, because they will be the 
winners. 

Mr. Davis. Mr. Riley, you have quoted excerpts and given us refer- 
ences to a number of law professors who have been highly critical of 
section 2 (¢c). 

I assume they would probably favor your bill? 

Mr. Rute. Incident: ally, J would be interested in the record disclos- 
ing any law professor on the other side of the fence. 

Mr. Davis. I would like to ask you about that. The excerpts in 
your statement from law professors are critical of 2 (c) as it stands; 
it does not necessarily support your bill. 

Mr. Rixey. Is that your question ? 

Mr. Davis. Yes, the first part of it. 

Mr. Riney. Right. We did not even have the bill at the time they 
came up. 

[ would also say that I strongly suspect that a law professor would 
go along with Congressman Patman and say from an economic stand- 
point and pure theory you ought not to do anything to try to bolster 
the retailer and not at the same time give it to the chain store. 

Re ‘presenative Parman. That is not the theory at all. I am taking 
that position on the theory and belief and knowledge that we have a 
Constitution in this countr y and we have laws, and we have a Govern- 
ment by law and not by men, and the Supreme Court will not permit 
you to discriminate between people under similar and like cireum- 
stances. 

Mr. Ritey. May I point out to the Congressman that his own sec- 
tion 2 (c) does exactly that kind of discriminating. The Congress- 
man may recall, and perhaps Mr. Slocum is going to cover that, at 
the time your act was passed the independents who had gathered to- 
gether in this voluntary move ment, IGA, Red and W nite. and so on, 
did have a central buying organization set up, did have an organiza- 
tion which collected broker: ages and did have an or vanization which 
passed it down to the benefit of the independent, enabled him to 
compete. 

Your section 2 (c) came along and knocked them out. It did not 
permit them to get the same brokerage for the same service that they 
were rendering the seller that any independent broker would get. 

If that is not discrimination, I do not know what it is. 

As far as I am concerned it is still probably unconstitutional, and 
yet it stood there for close to 18 years. 

Representative Parman. No; you have the wrong idea, I believe, 
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Senator Borah and Senator Van Nuys on o Senate floor. It is a 
criminal provision. It went ahead of section 4, which we had in the 
House, which was then section 5. 

This was put in for the very groups you are talking about. They 
were apprehensive. They were afraid that the law would prohibit 
them from paying out to their members what they had legally 
acquired. 

We wrote this section 4: 

Nothing in this act shall prevent a cooperative association from returning to 
its members, producers or consumers the whole or any part of the net earnings 
or surplus resulting from its trading operations in proportion to their purchases 
or sales from, to, or through the association. 

That was put in for their special benefit and was satisfactory to them 
at the time, with the knowledge that they had to acquire these earn- 
ings legally. 

Now, then, if I interpret this right, they want to get around and 
acquire them illegally and still distribute them. That was not the 
intent at all. 

It was intended that anything they acquired legally as a cooperative 
they could go ahead and distribute legally. 

Mr. Rey. Did the Congressman go on and tell them you still will 
not be able to get anything | legally, however? You can transmit any- 
thing to the members legally if you can get it, but you have provided 
you cannot get it. 

Representative Parman. They can get it legally, but they cannot 
represent both sides. No lawyer can represent the prosecution and 
the defense. That is the point involved. Some of them want to 
represent both sides. You cannot do that. It is not ethical. 

Mr. Ritey. I cover that argument in my prepared statement, but 
I realize that I have more than exhausted the time I should have 
taken. 

Mr. Davis. T would like to go back to the question I started before, 
if may. As I started to say, you have quoted to us copious excerpts 
from a number of law professors telling us that section 2 (¢c) is a bad 
section of the bill, and yet this is the bill which deals with the eco- 
nomic life and well-being of independent retailers, especially in the 
food industry. 

I would like to know whether you can quote to us anything from 
organizations representing the independent retail grocers on this. 

Mr. Ritey. Let us face it. I would love to be the executive secre- 
tary of any association, and I would be pretty confident that I could 
go back down to the members of that association—if you will allow 
me to tell just one side of the story—I can get a resolution from them 
endorsing it. 

My only charge is that NARGUS, the United States Wholesale 
Grocers’ Association, and anybody else that is testifying here today 
has not afforded me or anybody presenting the other point of view an 
opportunity to present it to their membership. 

The question is what their attitude has been. 

Mr. Davis. Have you any information to give us which would in- 
dicate that the membership of the various ret tail food associations have 
been misinformed about this business ¢ 

Mr. Riney. I would like to say this: Any resolution that comes in 
here from them, and the question of whether or not they are misin- 
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formed, the question is what information have they been given. In 
any resolution you are apt to get, I think you will find glittering 
generalities, we don’t want to weaken the Robinson-Patman Act, and 
soon. T hey y are using catch phr: ses, 

I would like to know what facts the »y have been given. 

Mr. Davis. I want to say I do not think you are really answering 
my question. I want to know if you have any evidence to submit to 
this committee which would indicate that the membership of the 
various retail food associations have been misled in any way. 

Mr. Riney. I think we have a witness who will testify exactly on 
that point. 

Mr. Davis. Who is that witness? 

Mr. Riney. Mr. Earl. I think he is testifying third. 

Mr. Davis. Are you familiar with the methods or procedures used 
by the various retail food associations to inform or misinform their 
me mbership ¢ 

Mr. Rinry. I can only judge by what I know of them. I can only 
say they have been blatantly misinformed. I charge that misin- 
formation consists of gener: aliti ies, not facts. 

Mr. Davis. Generalities are not per se misinformation. 

Mr. Ritey. I maintain that anybody who insults the intelligence of 
the members of the association by saying this is what you ought to 
think, by giving them generalities instead of saying these are the facts 
and setting it out simply so that they can understand it, is dealing in 
misinformation. 

Davis. Mr. Riley, do you know whether the membership of the 
various food associations have been consulted in any way through the 
mails or otherwise as to their sentiment ? 

The Cuarrman. He did not finish his statement. You interrupted 
him. 

Just take your time. You have lots of time. You may finish your 
statement. 

Mr. Ritry. I do not want to ask to have it read back. Frankly, 
Senator, I was in the middle of a thought I am sure was not too pro- 
found. I have lost it. 

Mr. Davis. Is this what you are saying to us, Mr. Riley, that because 
the executives of the various retail food associations inform their mem- 
bership in generalities that they misinform them ? 

Senator Kincorr. Would it not be better to use the word “mislead” ? 

Mr. Ritey. Yes, definitely; I think they have misled them, yes. 

And I would like to say this: I have been active or semiactive in 
politics for a long time, and certainly the members of the committee 
are aware that you can always get resolutions from organizations. 
Look at any party platform; it consists of generalities. 

Mr. Davis. That is a bad ex: umple, I would say. 

Mr. Rutry. But what vou have is a few party leaders. They get 
together and they say “This is our position,” “This is the Republic: in 
Party's position,” and “This is the Democratic Party’s position, and 

defy you to go out to any rank-and-file, honest- to-gosh tepublican 
or Democrat and ask, “Is this your point of view?” 

Mr. Davis. Unless that is just a rhetorical statement, I do not con- 
ceive that to be my function here. 
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Mr. Rirey. When you ask what the retail grocer thinks, he thinks 
just as much about it as the rank and file Republican or Democrat 
thinks ona position you take. 

Mr. Davis. That is precisely my point. You come here and you 
purport to tell us what the retail grocer thinks. I would like to 
know by what warrant or what authority you can tell us, whether he 
thinks this is a good bill, or a bad bill, or whether he has been mis- 
informed in any way. ‘How do you know of your own personal 
knowledge ? 

Mr. Rirey. If I said that I know what the retail grocer thinks, 
the record is in error. I maintain the retail grocer does not know 
anything about this thing. 

Mr. Davis. How do you know ? 

Mr. Rizey. I am only dealing by analogy to this other situation. 
If anybody can prove to the contrary 

Mr. Davis. What you are saying is that by analogy of the situation 
of the political platform and political situation, on the basis of that 
analogy you know that the food retailer is not well informed or has 
been misled ; is that correct ? 

Mr. Ritxy. I would further say this—— 

Mr. Davis. Is that correct, sir? 

Mr. Ruxy. I regard my evaluation of this as entirely impersonal. 
You can take that or leave it. I would say any time they come up 
with the kind of resolution they have, then they do not know what 
they are talking about. 

Mr. Davis. That does not sound very impersonal to me. TI re- 
spect your right to that conclusion. I do not question it. I am 
simply trying to question the basis on which you have reached that 
conclusion. 

I want to establish, if I can, whether you have any personal 
knowledge for reaching that conclusion, or whether it is simply a 
hunch or opinion that you have. 

Mr. Ritxy. Mr. Slocum has asked that he be permitted to go into 
that. 

Mr. Davis. You can answer as to your opinion anyway. 

Mr. Rirey. My position is that the rank and file retail grocers, 
wholesale grocers, have not been given both sides of this question. 
That is my opinion. 

Mr. Davis. That is your opinion, sir? 

Mr. Rirey. Yes, sir. 

Mr. Davis. You have no personal knowledge, however, of what 
information has been given to these people? 

Mr. Riney. I would refer you again, just as an isolated illustration, 
to the letter I have in the record from Mr. Smith; executive secretary 
of what purports to be a wholesale grocers’ association, and is a 
wholesale grocers’ association. 

The literature he points out with reference to this bill, illustrating 
the damage it will do by citing A. & P. that is straight misinformation 
because this bill does not help A. & P. at all. 

I feel that is typical of what has transpired. 

Mr. Davis. You are a lawyer, Mr. Riley. I think you appreciate 
the problem I am driving at. You have picked one isolated letter 
dealing with one organization where there are multitudinous organiza- 
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tions. On the basis of that you have formed a conclusion as to how 
all retail grocers within the various organizations have been informed. 

While you are, of course, entitled to your opinion, sir, I hardly 
think you can dogmatically state as a matter of knowledge on which 
you can testify that the various retailers have been misinformed. 

I certainly think at any rate that the committee would be entitled 
to somewhat more of a foundation than such a sweeping statement. 

It is very important, Mr. Riley, it seems to me, to establish how 
the independent retailer in the food industry, whose economic life 
is perhaps at stake in this bill—at least many of them think it is— 
feels about the bill. 

In other words, they have the primary direct economic interest. 
The interest of the law professors 1s an indirect one at its very best. 
I think the committee ought to know how the very ones whose eco- 
nomic well-being is being affected by this bill feel about it. 

I think it is fair to assume that the people know where their own 
self-interest lies. 

Mr. Ritey. I go back to my statement and I submit this to the 
judicial notice of the committee. Any time you have a large organ- 
ization, any time anybody purports to speak for a large organization, 
I want to know how he knows, and not just because he has been 
elected and he has decided and therefore the organization thinks this. 

In other words, I would like to ask you how many retailers in the 
country you think have a firm opinion on this based on a presentation 
of two sides of the case. 

Mr. Davis. The shoe is on the other foot, Mr. Riley. I am not here 
to answer questions. We are here to try to ask questions so we can 
get some information. 

Mr. Ritry. My testimony is confined to my evaluation of what is 
in the retailers’ best interest, because I know how it affects us and 
we represent retailers. 

Mr. Davis. I think you have answered my question, Mr. Riley. 

Mr. Rivey. Thank you. 

The Cuatrman. Mr. Lanier, do you have any questions to ask the 
witness ? 

Mr. Lanter. One thing which is very significant to me is your 
opening statement, Mr. Riley. You stated that there was a day 
when the independent was squeezed out of business by the mass buyer, 
and I presume you must include by getting a false brokerage. You 
did make that statement, did you not? 

Mr. Ritey. Was that reading from the Carpel decision ? 

Mr. Lanter. When you read from it, yes. Do you agree that was 
true at one time? 

Mr. Ritey. This is where we start out. What was the statement? 

Mr. Lanier. Your statement was “These days are gone forever when 
mass buying can squeeze out the independent as they once did.” 

Mr. Rirry. No, the thought was there that the statement was this, 
that before the advent of universal automotive transportation the 
geographic isolation of the independent gave him, in effect, a 
monopoly. 

In other words, people had to walk to get to their grocery stores, 
therefore, they went to the one that was ce loser. As the opinion pointed 
out, that is no longer the case. They get in a car and they go down 5 
or 10 miles or any other distance. 
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So the corner grocery store no longer enjoys that advantage that 
they did. 

Mr. Lanter. You do not feel that the collection of false brokerage 
and the collection of unpaid and unused advertising had anything to 
do with building that up? 

Mr. Rmey. I maintain, first of all, this is not false brokerage. 
I maintain that an organization, and I think for the purpose of our 
consideration we might find what brokerage is—what, sir, do you con- 
sider it to be? 

Mr. Lanter. I was just asking the question, Mr. Riley. 

Mr. Ruy. I ound define brokerage as simply the compensation 
that goes to an independent individual or some intermediary for bring- 
ing buyer and seller together. A broker may or may not render other 
services. 

Basically a broker’s function is bringing buyer and seller together. 
When he does that, I say he is performing a service. There is nothing 
phony about it. 

Mr. Lanter. I have one other question, Mr. Riley. The very com- 
pany which you represent here, Nash-Finch Co., since the enactment 
of the Robinson-Patman Act in 1936, has grown by rapid leaps and 
bounds; has it not ? 

Mr. Ritey. No, that is not true. 

Mr. Lanter. That is your statement for the record? . 

Mr. Ruey. I think that is correct. 

Mr. Lanter. That is all I have, Mr. Chairman. 

The Carman. Is there anyone else who wishes to ask the witness 
a question ? 

Mr. Bison. Mr. Chairman, the witness has made several serious 
charges against the National Association of Retail Grocers represent- 
ing the independent retail grocers. I ask an opportunity to meet 
those charges as soon as possible. 

The CHatrMan, Sir, we will give you that chance. 

Mr. Bison. Thank you. 

Mr. Rowe. Mr. Riley, you made reference to the letter that Mr. 
Smith wrote to the executive vice president of our association. We 
would like to have the opportunity to rebutt that reference. 

The Cuarrman. It will be granted to you, sir. 
Mr. Slocum, will you proceed ? 


STATEMENT OF JAMES A. SLOCUM, PRESIDENT, SLOCUM-BERGREN 
CO., MINNEAPOLIS, MINN., AND VICE PRESIDENT, RED & WHITE 
CORP. 


Mr. Stocum. Mr. Chairman, I think first I might ask that this state- 
ment which I have already given to the chairman, be entered into the 
record. 

The Cuatrman. It may be entered into the record, sir, at this point. 

(The statement referred to is as follows :) 


STATEMENT OF JAMES A. SLOCUM, PRESIDENT, SLOCUM-BERGREN Co., MINNEAPOLIS, 
MINN. 


My name is James A. Slocum. I am president of Slocum-Bergren Co., a whole- 
sale grocery firm in Minneapolis, Minn., founded by my father about 55 years 
ago. My primary current objective is to be able to leave a prosperous business 
to my sons, who will carry on after me. 
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I am also vice president of Red & White Corp. In the neighborhood of 5,000 
independent retail grocers in the United States are affiliated with Red & White 
and conduct their businesses as Red & White stores. They are supplied by Red 
& White franchised wholesalers. 

My company supplies approximately 170 Red & White, independently owned, 
retail grocery stores. I am proud of an article that appeared in the January 
1954 issue of NARGUS Bulletin, magazine of the National Association of Retail 
Grocers, commenting on the good job we do for our retail grocers. I would like 
to include that article in this record as the retailers’ view of my standing in the 
industry. 

Some say that we and our retailers are doing well enough that we should not 
seek to amend section 2 (c) of the Robinson-Patman Act. No one can honestly 
say that independent retail grocers are doing well enough when chain stores sales 
are now at the all-time high of 40 percent of the country’s total grocery sales, 
This is a substantial increase from the chains’ share of the market when section 
2C and the Patman Act were passed. So long as the chains continue to increase 
their share of the market, wholesaler grocers are not doing enough for their 
retailers, 

Latest available industry figures show that of 355,000 independent grocers in 
the United States only 71,900 made any progress in 1952, 283,100 made no prog- 
ress. Independent retail grocers and the wholesalers supplying them do need a 
competitive climate free of brokerage monopoly restriction. 

Ours is an old story. Our Red & White voluntary group headquarters had 
a brokerage department. It fully performed the brokerage function, for which it 
earned the customary brokerage fees. These funds were used in large part to 
help Red & White retailers better merchandise their goods. Then the interpre- 
tation of section 2 (c) was used to stop us. We no longer can be paid for any 
brokerage services we could perform. This has been a direct blow to thousands 
of independent retailers and hundreds of independent wholesalers. 

I have in my hand a multicolored advertisement that appeared in an October 
1953, issue of Life magazine, advertising Red & White food stores. We know its 
presentation helped Red & White retailers. We would like to run such an ad fre- 
quently, but the only way such an ad could be repeated is to ask our retailers to 
pay for it. Because brokers insist on being paid for the work which we could 
do, and which they frequently do not do, we are denied funds that could be used 
for that and other helpful retail merchandising purposes. 

If a ballot could be taken among independent retail and wholesale grocers who 
understand section 2 (c), they would vote for its repeal. I have visited with and 
heard from countless wholesale grocers who would testify to the same facts I 
am presenting here today, in spite of the influence, deception, and intimidation 
by food brokers to confuse the understanding of section 2 (c). This, in spite 
of the fact, as I will presently show, that the food brokers are among the more 
flagrant violators of the Robinson-Patman Act of any group in the food industry. 

What is the position of those who support the Robinson-Patman Act as a device 
to protect the monopoly terms of section 2 (c)? I have here a publication of 
the National Food Brokers Association which I would like to include in this 
record. It says of the Robinson-Patman Act that: “It prohibits any direct or 
indirect discrimination in price between different buyers of commodities that are 
the same in grade and quality. However, such discriminations are prohibited 
only if they have harmful effects. Also discriminations are allowed if thev 
result from differences in the seller’s cost of manufacturing, selling, or delivering 
the buyer’s order.” 

Iamallforthat. That permits passing on cost savings in order not to penalize 
efficiency. 

I have a publication of the National Association of Retail Grocers which says in 
part: 

“The first principle of competition, whether it be in business or in sport, is 
that all contestants should be treated alike and none be given an unnatural 
advantage that is not given to the others. This is an elemental rule of fairness 
and without it there can be no contest, no real competition. 

“The Robinson-Patman Act stands for such rule of fairness. It takes the 
place of an umpire whose job it is to make sure that the game is played fairly. 
Allowing the biggest fellow to gang up on his smaller rival violates the Queens- 
berry rules in any contest in any society.” 

Iam also all for that. All grocers support the rules of fairness and antiprice- 
discrimination in the Robinson-Patman Act. These statements, however, de- 
liberately ignore the fact that the brokerage provision has nothing to do with 
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price discrimination. The brokers are trying to use the good parts of the act 
to mask the indefensible brokerage provisions in section 2 (c). (It is also @ 
matter of record that almost 100 percent of 2 (¢c) suits has been confined to the 
food business; 2 (c), therefore, has become a separate Federal statute favoring 
only the food brokers. ) 

Let’s see how the brokerage rules apply to our situation. Many food canners 
and manufacturers employ salesmen to call on wholesale grocers. When a large 
buyer deals directly with such a manufacturer and thereby saves him sales costs 
of his salesmen, section 2 (a) of the Robinson-Patman Act permits the manu- 
facturer to give that buyer, as the Food Brokers’ bulletin says, a discount equal 
to that saving in the sales costs. But if, instead of using salesmen, the manu- 
facturer sells through a broker, then even though the buyer arranges for doing 
the brokerage work, performing the brokerage function, and thereby saving the 
manufacturer the brokerage expense, section 2 (c) as interpreted by the Federal 
Trade Commission says that this cost saving cannot be passed on to the buyer. 
What is fair about that? 

There are many forms of discrimination, and I am against them all, but 
brokerage is just one form of discrimination. Why should it be singled out 
for different treatment? If a price difference does not injure competition, or 
is cost justified, it is not unlawful. Why should the law give the food brokers 
an ironclad monopoly by giving brokerage a different treatment? 

These people who oppose us talk about equal opportunity and fair play. I 
am all for that. 

There are canners and food manufacturers who merchandise through brokers 
and who would merchandise through Red & White’s brokerage function if we 
could lawfully do so. Why should we be denied an equal opportunity to do 
the brokerage work and be paid for doing that work? Is that a rule of fair- 
ness? And make no mistake about it. There is a lot of money in the brokerage 
business. The money the brokers are spending to deny us the right to earn 
brokerage is ample proof of the funds available to them. 

I want to make clear that we are not trying to put any brokers out of busi- 
ness. We merely want an equal and fair opportunity to compete with them 
for the brokerage function. 

The Federal Trade Commission established the rule in the case against Red 
& White that it is illegal to use any of the brokerage money to help independent 
retailers. When Red & White was sued its employees might have purchased 
the stock in Red & White from the independent wholesalers who cooperatively 
own Red & White. If they had done that, and kept all of the brokerage for 
themselves, they would have been in the clear. But because Red & White was 
cooperatively owned by independent distributors, and because we used the 
brokerage to help the little fellow grow, we were hit with a cease and desist 
order that said we could not accept compensation for brokerage services we 
actually performed. 

Now, Mr. Chairman, anyone who is against monopoly should be interested 
in what happened. The fact is that the food brokers are now taking over our 
function and are themselves doing the very thing they persuaded the Federal 
Trade Commission to stop us from doing. 

I have here certain verbatim reports of proceedings of the 1939 meeting of 
the National Food Brokers Association. At that meeting their attorney re- 
ported on what the association was doing about the brokerage clause. He said 
that, “so far as the brokerage fraternity was concerned, they had a perfectly 
damnable four words in section 2 (c) that caused all sorts of trouble—those 
words that crept into the act nobody seemed to know how, ‘except for services 
rendered’.” 

Then he went on to point out how the brokers gave every assistance, “to make 
sure that the brokers’ interpretation of the act was understood.” He added 
proudly that, “the Federal Trade Commission in every case thus far has adopted 
our interpretation of section 2 (c).” He recalled that in the Biddle case the 
Commission had adopted their theory which was, “that under 2 (c) all that 
was necessary to show was that brokerage was diverted to the buyer.” 

Their attorney expressly said to their members, “But here is one field I know 
you are interested in: the so-called voluntary chains have not been stopped.” 
The members were urged by the Secretary to file “information with the Com- 
mission against any of the so-called voluntary group buying organizations; 
I could stand here and name them all.” The brokers’ intent is clear. Stop 
the voluntaries—stop the services they give to retailers—even stop retailers 
if it is necessary, which is another way of saying that if the brokers’ interpre- 
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tation of 2 (c) hurts independent grocers in their competitive struggle—too 
bad—we want our brokerage first and anyway. 

This committee should find the transcript of those proceedings very inter- 
esting. I hope you will include it in the record. 

The brokers’ theory is that the phrase “except for services rendered” should 
be read out of the statute. That was done. And it is now unlawful to divert 
any part of the brokerage to the buyer. The buyer is the wholesale grocer. 
And yet the moment the brokers stopped Red and White from “diverting” 
brokerage to the buyer, that is exactly what the food brokers started doing 
themselves, 

I have a letter dated December 29, 1953, to me from Lester W. Mitchell, a 
food broker in Jacksonville, Fla You should find that letter very interesting, 
and I offer it for the record. Mr. Mitchell says: “We spend 75 percent of otir 
time at the retail level helping the merchants to properly display their products, 
picking up unSalable goods, building mass displays, ete.” Mr. Mitchell attached 
an order blank to his letter which is headed “Retail Stock and Order Sheet.” It 
is an order form used by the broker’s salesmen in selling to retailers for the 
wholesaler, and it is then turned over to the wholesaler to be filled. In other 
words, the broker is rendering a sales service of value to the buyer which the 
buyer pays for out of his brokerage fee. 

At the bottom of that order blank is the legend: “If you have any of these 
products that are in unsalable condition, please notify us—we back what we sell.” 

But if the Food Broker is selling the goods, it is illegal for him to split or 
divert his brokerage by giving sales service to the buyer. 

That order blank also carries the notation that that broker carries liability 
insurance to protect the retailer in case of an accident while the broker’s sales- 
man is building a floor display in the retailer’s store. Now, Mr. Chairman, 
calling on retailers, selling retailers, building displays for retailers was part of 
the wholesaler’s job. When the food broker does that work for the wholesaler, 
he is diverting a part of the brokerage to the buyer. This is illegal under many 
court cases and under the brokers’ own interpretation of the law. And I would 
like to know why the Federal Trade Commission doesn’t do something about it. 

The wholesale grocer cannot perform these services because the competitive 
price structure doesn’t leave him any funds for that purpose. The broker does 
do it because he has brokerage earnings that he diverts to this purpose. The 
broker has been doing this so long that it has now become a trade practice that 
few realize is illegal. And the broker does not render a complete service but 
promotes only the items that he is interested in. 

You might ask why I should be complaining if the food brokers are willing 
to do some work for the wholesale grocer. In the first place, it is neither fair 
nor moral for the food brokers to get the Federal Trade Commission to stop 
us from using brokerage money to help the retailers and then violate the same 
law by doing the same thing themselves. More important, however, is the fact 
that by violating the law in this manner, and with apparent immunity, the 
brokers now have a stranglehold over the wholesale grocery trade. They are 
using money supplied by the canners and manufacturers to do the wholesale 
grocers’ work at the retail level. jut they can pick and choose whom they are 
going to help, and any wholesale grocer who doesn’t play ball with them in 
their monopoly may not receive this help. And in many cases they give this 
service only to the bigger stores, which they have classed as A and B stores. 
This is itself a discrimination which is general trade practice. 

Let me go to California to give you an example. I have a letter to me dated 
January 14, 1954, from Campbell Stewart, president of Certified Grocers of 
California, Ltd. I offer the entire letter for the record, but would like to read 
a few sentences to you showing that wholesalers accept these illegal acts as 
normal trade practice. It says: “The old concept of the food brokers’ function 
has changed and is now geared to this new age of distribution and they are 
performing as manufacturer’s sales representatives in the retail field pri- 
marily, as well as representing their principals to distributors. * * * Naturally 
they take many orders and we are glad to handle these orders as they come to 
* * Today the greater volume is handled by organizations such as ours 
who do not use salesmen. Food brokers accepted the new methods widely de- 
veloped here and quickly saw the need for sales staffs of their own.” 

Of course, Mr. Stewart is vigorously supporting the food brokers’ position 
against us. He should not do otherwise, because they are doing much of his 
work for him. In case anyone thinks that this practice just goes on in Florida 
and California, I offer you two order blanks of Illinois brokers showing that 
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they are doing exactly the same thing. I ask you also to include these in the 
record. In this case I have obliterated the names of the wholesale grocers to 
protect them against retaliation. 

I do not understand why the Federal Trade Commission so eagerly brought 
suit against so many independent wholesale grocers to prohibit the diversion of 
brokerage to the buyer, and yet permits the food brokers to openly and brazenly 
do the same thing. 

I grant that these brokers are doing a valuable service for wholesale grocers. 
But we ask for the equal opportunity to compete for the right to earn brokerage 
income that we can use to give similar services to the retailer. 

The extent to which the food brokers have taken over this function of the 
wholesale grocer appears in a trade publication, Weekly Digest of Food Distribu- 
tion, by the American Institute of Food Distribution. That article, in the March 
27, 1954, issue, which I ask be included in the record, Mr. Chairman, records in de- 
tail the vast extent of the retail merchandising services performed by the food 
brokers. An anonymous Florida broker reports that he contacts “all of the A and 
B retail outlets” in his territory and that the cost is shared by each of 4 principals 
who pay 20 percent each of the cost, and he pays the remaining 20 percent. This 
is not only in violation of section 2 (¢), because of diverting brokerage to the 
buver, but it is also a violation of section 2 (d) and 2 (e) of the Robinson-Patman 
Act The A and B stores are the larger stores and therefore this broker is 
proudly asserting that he is using the manufacturer's money to help the larger 
retailers, and is not giving the same service on proportionately equal terms to 
the smaller retailers competing in the same area. This, too, appears to be general 
trade practice. 

Another issue of this same publication (January 16, 1954) states that a sur- 
vey it nade shows that 55 percent of the food brokers in the United States are 
engaging in these practices. I ask that that article be put in the record. 

Perhaps this committee, or the Federal Trade Commission, should examine the 
records of that publication to get the names and addresses of these brokers who 
so flagrantly violate the law. 

“How Unfair Can One Get?’ That is the title of a bulletin by the National 
Food Brokers Association that should interest this committee. 

Let me read you part of that bulletin showing how they incite brokers against 
buyers and principals who attempt to do business without the broker. I think 
this bulletin was intended to provoke brokers to take action. This certainly 
borders on conspiracy. That bulletin, dated April 23, 1952, No. 1657, discusses 
the practice of “house accounts”—of some principals dealing direct with the 
buyer, even though the relationship might have antedated the broker coming 
into the picture. The bulletin says: 

“NATIONAL Foop BroKERS ASSOCIATION, 
“NEWS Letter, 
“Washington 4, D. C., April 23, 1952. 


“T Editorial] 
“How Unratr CAN ONE GET? 


“There are several unfair practices being carried on in the food industry today 
by some principals. We feel that one of the most unfair, discriminatory prac- 
tices used by some is the holding out of what they call house accounts. And ap- 
parently some brokers are aiding this practice. 

“Look at it from the customers’ standpoint. In the first place, why do prin- 
cipals maintain so-called ‘house accounts’ on which the broker gets no commission 
or only a part of the regular commission? Surely it is to the principal’s advan- 
tage to have the broker interested in building goodwill and sales for his products 
with all buyers. So it is only natural to assume that there is a chiseling deal 
involved when some principals insist on such a policy. 

“What happens to the money that is saved in such cases? Is it logical to 
assume that the principal is not paying the commission to the buyer and instead 
is pocketing it for himself? Is it not that this brokerage is held from the broker 
to permit the principal to engage in some kind of illegal price discrimination or 
illegal allowance in lieu of brokerage with these house accounts? 

“Though they may be sold on a net basis, legally and morally it could be inter- 
preted only as giving brokerage to the buyer. When referring to illegal pro- 
cedure, this is something for the Government itself to check into. And we under- 
stand considerable checking is being done at the present time. If and when these 
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cases are publicly announced, such deals will no longer be secret deals. Of course, 
the brokers who agreed to handle sales on such a basis will be known. 
“But illegal or not, can any food broker look his customers in the eye and feel 


ihat he is treating them fairly when he has agreed to a policy of so-called house 
accounts? It can be assumed that 9 chances out of 10 this is making it possible 
for these -o-called house accounts to own their merchandise on a lower price basis 
than their competitors—the people on whom all of you are dependent.” 

I repeat, 1 believe that this letter was intended to incite concerted action on 
the part of brokers against both buyers and sellers who want to do business 


without a broke1 

On February 2, 1954, the Federal Trade Commission filed a complaint against 
Topco Associates for a violation of section 2 (c). This complaint alleges a 
violation of the brokerage provision by “what respondent termed a cost-plus 
arrangement, whereby the seller would furnish the respondent a breakdown on 
the costs of his raw materials plus the cost of manufacture, cost of cans, cartons, 
packaging, etc., but excluding all sales expense which included the cost of broker- 
age.” Apparently the Commission now considers it illegal to sell food without 
paying a brokerage commission to some food broker. Topco is cooperatively 
owned by a number of retail grocers and supermarket operators. The Topco 
complaint should interest your committee, and I ask that it be included in the 
reco! a 

I have a letter from Prof. Malcolm P. McNair, of Harvard, which is a carefully 
considered appraisal of section 2 (c)’s brokerage effect. I offer the entire letter 
for the record, but I would like to quote one paragraph to you, which is: 

“There is nothing sacrosanct about the activities of brokers. The admittedly 
useful function of brokerage, that is, the bringing together of buyers and sellers, 

a business task that can be performed in various ways: By independent 
agencies, by persons affiliated with buyers, or by persons affiliated with sellers. 
Essentially, when such business contracts are made, services are rendered to 
both parties, and the progress of commerce thus is expedited. It is a wholly out- 
moded economic idea that in a sales transaction one party loses and the other 
gains. Actually in a bona fide sales transaction both parties stand to gain 
through expediting the movement of goods from the manufacturer to the con- 
sumer. Hence there is no reason to assume that fraud is involved if the organi- 
zation performing the sales contract or brokerage function is one that is affiliated 
with the buyer rather than with the seller. The courts have, in fact, recognized 
that services thus performed are genuine and are a benefit to the seller. Never- 
theless, by twisted reasoning the Commission and the courts have denied to 
cooperative groups of independent food distributors the right to earn brokerage 
fees for services actually rendered.” 

When we do the brokerage work (and representing thousands of independent 
retailers and independent wholesalers we are perfectly capable of doing the 
brokerage work) we should be paid for that work. I believe that an efficient 
retailer served by an efficient wholesaler can compete on equal terms with the 
chains. The chains, however, have the advantage of being able to process, pack, 
and manufacture their own private label goods. They are fully integrated. But 
the brokerage monopoly prevents us from integrating to the extent of performing 
the brokerage function. Even though we perform it to the complete satisfaction 
of the manufacturer, we still cannot be paid for that work—that is, if the head- 
quarters use any part of the funds to help out the wholesalers or their retailers. 

I have a friend who is a wholesale grocer in Nashville. He uses 8 to 10 cars 
of salmon a year. Each year he makes arrangements for the purchase of this 
salmon directly with the packer in Seattle. Only after all the arrangements are 
completed does a local broker arrange for the time of shipment. The brokerage 
fee is about $600 a car. The broker receives between $5,000 and $6,000 each time 
this wholesale grocer buys an order of salmon. The broker does virtually no 
work, but he very substantially raises the cost of that salmon to the whole- 
sale grocer. 

You will hear a great deal from the broker’s friends about the Robinson- 
Patman Act being a law for equal opportunity. We are certainly all for that. 
Then why shouldn’t we have the equal opportunity of performing the brokerage 
function and being paid for it? You will be told that the act prevents price 
discrimination. We are for that. But why should brokerage be singled out for 
any different treatment than any other forms of price discrimination? Why 
should the Congress give the brokers a monopoly in order to keep all small- 
business men small? That is not the way to build America. That is not the way 
to fight monopoly. That is not the way to cut into the ever-increasing business 
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of the chain stores. I am against it, and I urge you to end the broker monopoly 
by giving us the equal opportunity to compete for the brokerage function. 

Mr. Stocum. Then I should like to try to answer Mr. Davis’ ques- 
tion with regard to how we might suspect or know that various organi- 
zations do not know both sides of this case. 

Senator Kireore. Mr. Chairman, could we have Mr. Slocum identify 
himself for the record ¢ 

The CHarman. He already has. 

Mr. Stocum. I will doit in complete detail, sir. 

Iam Mr. James A. Slocum. I operate a wholesale grocery business 
in the city of Minneapolis, a company that was founded about 55 years 
ago by my father. 

I am also vice president of the Red & White Corp., which is a 
franchise-holding organization that allows the Red & White franchise 
to be distributed out among other wholesale grocers throughout the 
United States. 

We have about 170 independent retail stores that we do business 
with under the Red & White name. We have been in business since 
1919 which gives us quite a long experience in voluntary group work. 

To go back to Mr. Davis’ question, at the instance of the food 
brokers—first of all, the wholesale grocers convention of the National 
American Wholesale Grocers in Atlantic C ity in February of this year, 
I know that Mr. Watson Rogers, who is right here in the room, was 
asked to come to that meeting and present his side of the section 2 (c) 
which pertains particularly to this particular law. Mr. Rogers said 
that they were too busy and their program was already put together 
and they could not possibly do it. 

So I wrote to Mr. Rogers and asked him for the privilege of going 
to his meeting, which was being held the following day, of the food 
brokers, to discuss the same law in front of his food brokers. If he 
could not come to the wholesalers, I wanted to go to his meeting. 

Then we went to the retail grocers’ association, too, first of all, Marie 
Keefer, the national secretary in Chicago, and through her and with 
her understanding to Vince Brown, the president, and asked him— 
and I think I asked Vince this particular question—as to whether we 
could appear to discuss this law before their coming convention in 
June of this year here in Washington. 

He said there was no reason whatsoever that they could put that 
in their meeting; in other words, they did not desire to discuss it. I 
did not bring his letter along because I did not have any idea that 
this subject would come up. 

The Cuatrman. Would that be similar to Adlai Stevenson’s ap- 
pearing before the Republican Convention, or President Eisenhower 
appearing before the Democratic Convention ? 

Mr. Stocum. Not at all. I am a wholesale grocer. They invite 
wholesale grocers. They invite various members of Congress to come 
to their meeting. They invite grocers. We are all part of the same 
industry. 

The Cuarrman. Why do you think you were denied that privilege ? 

Mr. Stocum. Because he said in his letter he did not want to discuss 
the nature of this problem at their meeting. 

Mr. Davis. They were under no obligation, were they, to afford you 
that opportunity ? 

Mr. Stocum. No, sir. 








44 PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 


Mr. Davis. At this time had the association taken a stand already 
on this bill ? 

Mr. Stocum. We had met with the association twice prior to their 
taking a stand and went over a good many of the phases of this prob- 
lem before there was a bill ever introduced. 

Mr. Davis. Then you did meet with them twice ? 

Mr. Stocum. We met with them twice. It was only with the board 
of directors who happened to be at the Chicago meeting two different 
times. 

Mr. Davis. Is it correct, then, th: at you were afforded an op portunity 
twice to present your viewpoint to e board of directors of th 1e assocla- 
tion ¢ 

Mr. Stocum. That is correct. 

Mr. Davis. That is before they took their stand ? 

Mr. Stocum. Yes, sir; that is right. 

Mr. Davis. So that the board of directors was fully informed as to 
your position on this matter / 

Mr. Stocum. The point I had in making that request was, Mr. Davis, 
that 1 felt that inasmuch as the board of directors had put together 
this resolution in a meeting that the V held in Kansas City, that it was 
no more than fair that the entire su bject be discussed from both sides 
with all their retailers who might come to the Washington convention. 

Mr. Davis. You mean with the membership ? 

Mr. Stocum. That is correct, sir. 

Mr. Davis. Did you people make public through the newspapers, 
trade journals, or in any other way, your position ¢ 

Mr. Stocum. Not so far as we know did it go to the trade journals 
that go to the retail store. 

Mr. Davis. You said before it is all one industry. Do not the retail- 
ers read some of your wholesale publications ¢ 

Mr. Stocum. They easily could, but I do not think it is a general 
fact. 

Mr. Davis. Are there any ave nues of communication open whereby 
the retailers or the me mbership of the other organizations might get 
some light as to what your viewpoint was on this bill ? 

Mr. Stocum. There are avenues of communication available to all 
of us. it is a question of whether we take advantage of them. 

I, for instance, know that the NARGUS organization publishes a 
magazine, but 1 am not on its mailing list. In order to get a copy of it 
I would have to ask one of our retailers for one. 

The Cuatrman. You mean to say that you subscribe to their news- 
paper and they will not even send you a copy of their newspaper 4 

Mr. Siocum. I did not try to subscribe to it, but they send it around 
to a good many people and I do not know whether it is a matter of 
subscription or not. It just does not happen to come to our office and 
we have made no effort to subscribe to it because we get some publica- 
tions. Any trade is full of publications, as all of us know. 

Mr. Davis. Is it fair to say you are not entirely foreclosed from 
making your viewpoint known to the membership of the other organ- 
izations ? 

Mr. Stocum. I suppose we could have if we had had the money to 
spend, to go out and publicize it in some way, but we did not have 
that, we did not even think of that. 
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Mr. Davis. You were afforded an opportunity twice to meet with 
the board of directors and give them your view ¢ 

Mr. Stocum. That is correct. 

The third instance that I refer to is a recent letter that I exchanged 
with Mr. Youngblood, the president of the United States W holesale 
Grocers’ Association, in which I asked that we come in consideration 
of the fact that a similar discussion had been held at the National 
American Wholesale Grocers’ Association, could we therefore not 
come to the United States Wholesale Grocers’ Association meeting 
which I believe was being held in St. Louis very shortly, and discuss 
the matter for the benefit of all their membership there. 

Mr. Youngblood wrote back and said their executive committee had 
discussed the matter and they did not think it was the thing to do. 

So that washed that up. 

Senator Kirgorre. You have mentione od two wholesale grocers’ asso- 
ciations. How many wholesale grocers’ associations are there in the 
United States? 

Mr. Stocum. There are only two of them, the United States and 
the National American. 

Senator Kincorr. Are they confined to the United States, or are 
they territorial divisions ? 

Mr. Stocum. No, they are confined to the United States. 

Senator Kirgorr. Does one have a certain section of the country, 
and another one have another section ? 

I noticed you said one meeting was in Atlantic City, and another 
was in St. Louis. 

Mr. Stocum. They have the effect of being, for all intents and pur. 
poses, the same general idea, but they happen to represent on the aver- 
age different types of wholesale grocers. 

[ analyzed the membership of the United States Wholesale Grocers 
at one time. I found out of 511 members that they claimed at that 
time, 411 of the 511, or about 80 percent, were in the 13 Southern 
States. 

I think a good deal of that is accounted for by the fact that that 
assoc lation was started out originally as the Southern Wholesale 
Grocers’ Association. It later merged with another or ganization, but 
its basic membership came from ‘the Southern Wholesale Grocers’ 
Association. 

Senator Kireore. Are these associations all of independent whole- 
salers, or do they include, shall we say, the wholesale branches of 
the big chains ? 

Mr. Stocum. No, there are no big chains that are members of any 
of these associations. 

Senator Kircore. In other words, both of those associations are 
what we call independent competitive wholesalers? 

Mr. Stocum. The only possible difference I could suggest—and I 
do not know this—is that the food brokers might possibly ‘be members 
of the United States Wholesale Grocers’ Assoc ‘iation. I do not know 
that, however. 

Senator Kirgorr. Thank you. 

Mr. Rowe. In addition to these two nation: al associations there are 
quite a number of State wholesale grocers’ associations that are se pa- 

rate entities. 
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Mr. Davis. Could I direct you now to the*topic we were discussing, 
to wit, what information or evidence can you give this committee in 
accordance with the charge made by Mr. Riley, that the retail grocers 
were either misinformed or misled as to the true nature of this bill, 
and that therefore the statements of their officers here have no real 
validity ¢ 

Mr. Siocum. I went to a meeting of the Retail Grocers’ Association 
at the Palmer House in Chicago, sometime in June 1953. At that 
time we brought up to the directors the significant fact that there are 
about 355,000 independent retail grocers in this country, according to 
the figures released by the Progressive Grocer magazine, which is 
regarded as authoritative as any there is, so far as I know. 

That of that entire group, 71,900 made progress in 1952 and were 
the supermarkets, 7,000 of them were, the balance were what they 
called superettes. Those are all independently owned, but they were 
the ones that made progress in their sales during that year. 

And the balance of 283,100 retailers made no progress whatsoever. 

We took the position before the board of the National Association 
of Retail Grocers that somebody had to think in terms of helping the 
283,100 who made no progress. It was not we who determined that 
figure. It was a magazine that determined it on the basis of analyz- 
ing their figures or cross sections, I presume. I do not know their 
exact methods. 

Immediately one of the gentlemen in that room said, “Well, those 
283,000 probably are not even entitled to be called independent 
grocers. 

I said, “Well, somebody has to think about them, and if you don’t 
represent those 283,000 in your membership, then somebody else has 
to think for them and the only person that is qualified is, in my 
opinion, the man whose business depends on their success, that is the 
wholesale grocer.” 

As a matter of fact, I cannot have successful retail customers work- 
ing with me, nor can my retailers be successful unless I am in a posi- 
tion to work closely with them. 

So as a wholesaler, I have to come to this committee with a work- 
ing knowledge based on my experience in this business since 1925 of 
what the retailer has asked us to do for him, but the retailer has said 
he has to have in order to be competitive. 

[ even went so far one time as to discuss this matter with George 
Schulte, who was Congressman Patman’s small-business investigator, 
and discussed the whole matter from that standpoint. 

That is changing the subject perhaps, but it nevertheless shows that 
T had been interested in this thing for many years, because I know 
that the independent retailer is not getting along well. He is having 
difficulty all the way along the line, and where the chain store has 
developed these figures that some will decry and say it makes no dif- 
ference, that the chain stores have taken over the market, there were 
independents here at one time and they have been taken over. There 
were independents i in the city of Milwaukee that were doing a good 
job at one time, but they have been taken over in the sense that they 
are not doing the business there any more and the chain stores are 
doing it. 
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So there is the same basic condition today of a tendency toward the 
chain store taking over a larger portion of the business as there was 
at the time the Robinson-Patman Act was first passed. 

That is the basis of my saying that my experience tells me that 
making my business successful and making business successful for 
my retailers is a reasonable proof that they and I think alike. 

Mr. Davis. That is your complete answer to my question, that is to 
say, that is the basis on which you join with Mr. Riley in his charge 
that the retailers have not been well informed or perhaps even misled ? 

Mr. Stocum. I join Mr. Riley in that statement, and I will go fur- 
ther, sir, which I will do in here when I have an opportunity to pro- 
ceed with this. 

Mr. Davis. Certainly. 

Mr. Stocum. My company supplies about 170 Red & White stores. 
Just last January the National Retail Grocers’ Association magazine, 
called the NARGUS Bulletin, came out with an article citing the 
activity of independent retailers and independent wholesalers in the 
State of Michigan. The article is entitled “Minnesota, Where Inde- 
pendents Do Most All of the Food Business,” and in it cites all of 
the various companies that are operating in that market. 

It is virtually the headquarters nationally of many of the strengths 
keeping independent retail grocers in business. 

In other words, the voluntary group setup is there, both nationally 
and at a local level. 

We are sincere in our desire to keep these men in business—we grant 
that we have a selfish purpose, of course, to stay in business our- 
selves—but if these gentlemen are not going to be kept in business 
by things that the wholesaler can do for them, then who else is going 
to do it for them? That is my statement to you, who else can do it 
for them if the wholesaler who works with them every day in the 
world cannot do it for them ? 

Therefore, we read with pride in here the statements that are made 
about us and our company with regard to the services we have ren- 
dered to the independent merchant, and we do business with no other 
people than independent merchants. 

They tell about the fact that my father started the Red & White 
group back in 1920 in Minneapolis. It goes on to describe in the 
latter parts of the article the fact that we are going to build a new 
warehouse, we have to build a new warehouse, and at a meeting I was 
at not long ago a man got up to say that because I was going to build 
a new warehouse, therefore the Robinson-Patman section 2 (c) should 
not be changed. 

I could not quite understand what the significance of that was. We 
all try to be successful. It is necessary that we be successful. 

I would like to repeat for the record and for your better under- 
standing that there are approximately 355,000 independent retail 
grocers in the United States and 283,000 of that group did not make 
any headway. 

Now, you can say that making headway is slipping. There is a say- 
ing in business that if you are not going ahead, you certainly are going 
backward, you cannot stand still. 

Those 283,000 have to have this assistance, which is the thing that 
Mr. Patman is just as interested in as I am. 
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He and I are actually on the same side except we are going to have 
some differences of opinion as to whether this bill is unconstitutional. 
That is where we stand. 

When I talked to George Schulte in 1945, George told me in his 
office on the other side of the Capitol, “Mr. Slocum, if you can get a 
bill put together that will eliminate chain stores from getting broker 
age, we ail we ta “ae ig 

Representative Parman. And be constitutional and legal. 

Mr. Stocum. He did not add that at that time. 

The CHairRMAN. Do you agree on that? 

Mr. Stocum. We are both on the side of the independent merchant : 
I am sure of that. 

Representative Parman. That is the first thing we considered. 

Mr. Stocum. Our voluntary Red & White group headquarters had 
a brokerage department. It fully performed the brokerage function, . 


for which it earned the customary brokerage fees. These funds were 
used, in large part, to help Red & White retailers better merchandise 
= goods. It took the form of countless aids to their merchandis- 
ing acti vity w ithin their stores, in point of sale, material that would ‘ ‘ 
elp their position in competing directly with the chainstore, or any 
oth er competitor for the consumer, because the consumer was the one 
that determined where he was going to trade and no one else. 
Then the interpretation of section 2 (c) was used to stop us. Weno 
longer can be paid for any brokerage services we could perform. 
This has been a direct blow to thousands of independent retailers 
and hundreds of independent wholesalers, because no one is able to 
earn that at the present time. 
I have here an advertisement that shows an ad for our group of 
stores that appeared in Life magazine this last October. 
We know that that ad very materially aided our Red & White . 
customers. f 
The CHamrman. Would you mind putting that in the record? % 
Mr. Stocum. We will be happy to, sir. x 
I would like to put all this material into the record, Mr. Chairman. 
The CyamrMan. That may go into the record at this point. 
- . 
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(The material referred to is as follows :) 
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Mr. Stocum. We would like to run such an ad frequently. 

Senator Kircorr. Mr. Slocum, how does the brokerage charge help 
the independent grocer? In other words, is that not an additional 
cost item in his merchandising? 

Mr. Stocum. Yes. ‘Today as it is working out brokerage is an 
additional cost to his merehandise, which is siphoned off before we 
ever get the merchandise by the food broker at whatever rates the 
broker paid. When that brokerage is paid to the broker it perma- 
nently stays at the broker level. That is the end of it. 

When a voluntary group of independent merchants can perform a 
brokerage function, they earn that brokerage fee and that brokerage 
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fee is used to purchase such things as this advertisement, to purchase 
other points of sale material that can be used at the retail level to 
assist this man in his greater activity of maintaining his competitive 
picture. That is exactly the way it was done before section 2 (c) 
came into existence. 

Mr. Davis. If I remember correctly, and you can tell me whether 
this is true, or not, in the hearings that led to the passage of the Robin- 
son-Patman Act an investigation was made as to what happened to 
brokerage fees that were earned by large buyers. 

As I recollect, the hearings disclosed that chains like the A. & P. did 
not transmit those savings on to the consumer, that they remained 
with the corporation and passed on to the stockholders. 

Mr. Stocum. My great trouble with you, Mr. Davis, and with all 
these other gentlemen who are against me here, is the fact that they are 
always wanting to come back to the fact that the A. & P. got secret 
rebates, got phantom brokerage, got allowances that were called 
brokerage and naturally kept them. I am talking about true broker- 
age only. 

Mr. Davis. What I am talking about, Mr. Slocum, is this: I would 
like to know what the prospects are that if such true brokerage were 
earned as would be permitted under the proposed bill, what the pros- 
pects of that would be of that being transmitted on to the consumer, 
whether that would stay on the level of the wholesaler perhaps, or 
the distributor, it would be passed on to the consumer. 

Mr. Stocum. It would be impossible for me or anyone else to take 
a specific dollar of brokerage income and prove to you or make an 
assertion that a certain portion of that would stay at this level, a cer- 
tain portion at some other level. 

It is all for the one general purpose of performing a better job for 
the retailer and then he gives, or can give better service to the con- 
sumer which in turn can develop lower costs. 

It other words, if this man does not have to pay out of his own 
pocket for services that he has to have in his store to remain com- 
petitive, he is in a position to offer more competitive prices to the 
consumer because he does not have these expenses going out as an 
expense account item somewhere else in his business. That is the 
way it works. You cannot possibly specify it is going to be so many 
pennies at one time, and so many pennies at another. 

The way it stands right now you know every penny goes to the 
broker who sold the merchandise and none of it goes anywhere near 
the retail grocer. 

Senator Dirksen. I want to get clear on your brokerage problem. 
Suppose, Mr. Slocum, you called up a broker in Minne: apolis and said, 
“You get us 10 cars of sugar in California.” 

He will get a brokerage fee for that ? 

Mr. Stocum. That is right. 

Senator Dirksen. That belongs to him? 

Mr. Stocum. That is right. 

Senator Dirksen. Suppose, on the other hand, you call up Spreckels 
Sugar Corp. in California, or send them a telegram and you book 10 

cars of sugar for Red & White, or for your own company. 

Now, then, is it your idea that a comparable amount for brokerage 
then could be put in your own kitty instead of having it go into the 
pocket of the broker because you simply bypassed the broker ? 
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Mr. Siocum. It is not quite as simple as that, but the theory of that 
is almost correct. The answer has to be qualified through the fact 
that you do not go to a man with whom you have already “been doing 
business for the mere sake of bypassing the broker. This does not even 
apply to the sugar business. 

That is one of the reasons your example does not happen to fit. It 
applies to the canning business where all kinds of small canners, 
vegetable and fruit canners are anxious to do business and aus hire 
a broker who is in business for himself or they can hire a broker who 
is in business with a group; they have the choice. They can go to any 
market that they want. They can decide that they want to stay out 
of a certain State and they won't hire anybody in that State, and there 
are thousands of canners, thousands of small manufacturers, who deal 
with as many different companies as they possibly can in order to build 
their business. 

The thing we are asking for, Senator, is the right to compete, to 
perform that broker age function. We simply say it is wrong and 
morally wrong to give one segment of the industry the sole right 
to collect brokerage, the sole right to say, “We perform that function 
and nobody else can perform it.” 

Anybody else, the broker, can go into the wholesale grocer business 
if he wants to. He can owna portion of the cannery, which m: iny of 
them do. He can own various other businesses within the food busi- 
ness. 

Senator Dirksen. I want to get the illustration pointed up. We 
will leave sugar out. 

Suppose Del Monte has a broker who handles the whole State of 
Minnesota. If you order 10,000 cases of canned peaches from him, he 
gets brokerage fees. That is his. 

Now, suppose, on the other hand, that Del Monte has a practice that 
they will sell to you directly without going through the broker, so you 
order 10,000 cases of No. 3 canned pe: aches. Is it your contention 
then that that comparable brokerage fee, the same amount, or lesser 
amount, or larger amount, that would normally go to the broker as an 
intermediary, you should be permitted to put in a fund, collect the 
brokerage and put it in a fund and use that fund to service the Red & 
White stores, get out sales slips, dodgers, merchandising hints, and how 
to dress up their green vegetable goods? Is that the theory you have 
in mind ¢ 

Mr. Stocum. That is the correct theory. There are details that will 
change that, but that is the correct theory 

In the first place, we would not go directly to a principal who already 
has a broker. 

Senator Dirksen. So the crux of our problem, then, is this: The 
Federal Trade Commission by its interpretation takes the position 
then that you as a wholesaler are not entitled under section 2 (c) to 
take that brokerage and put it in the kitty and use it for sales purposes 
and hints and points. 

Senator Kerauver. You mean as a retailer. 

Mr. Stocum. The Federal Trade Commission says no one can do 
that who is in the food business. The only person who is in the food 
business that can have that is a food broker. 

Senator Dirksen. Who renders a brokerage service. 
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Mr. Siocum. But the wording of the section, Senator, says things 
in here which I would like to refer to. I can refer to them any time 
it suits your convenience, that brokerage shall not be paid except for 
services rendered, and it is my contention that the term “except for 
service rendered” counted on the fact that anyone who could render 
a legitimate, right, and fair brokerage service, would be able to earn 
the brokerage, but the interpretation of the Federal Trade. Commis- 
sion was that that phrase, “except for services rendered,” must be 
written out of the act, and they wrote those out of the act so that it had 
a completely different interpretation immediately than what it looked 
to you and me as we read it is supposed to have. 

Senator Dirksen. If I am doing business in St. Paul o Minne- 
apolis as an individual broker, it is brokerage under section 2 (c), and 
I get a fee on it. If you render a comparable service, si He the Fed- 
eral Trade Commission ruling you cannot get a fee ? 

Mr. Stocum. That is right. 

Let us go back to your example of Del Monte. If Del Monte sold 
us that, under today’s interpretation of section 2 (c), they would keep 
the brokerage, because they would not be permitted to pay it to us, 
or they would pay it to their broker. 

That is the thing that has happened today. If a broker is bypassed 
for any reason, to use your term, the principal still pays the broker 
for the service, even though he did not render it whatsoever, or he 
keeps that in his price because he cannot name a price to the buyer 
that allows for that brokerage to be deducted. 

Senator Dirksen. Now, in theory, what would be the service that 
a broker renders that entitles him to the brokerage ? 

Mr. Stocum. That brings the buyer and seller together. 

Senator Dirksen. He books the orders and he has some surveil- 
lance perhaps over the shipment of the order, and what about any 
credit facility that he provides? 

Mr. Stocum. He is not supposed to provide any credit facilities. 

Senator Dirksen. He is nothing more than an intermediary that 
brings the buyer and seller together, and for that service he gets a fee? 

Mr. Stocum. That is right. 

Senator Dirksen. If the buyer and seller get together and enter 
an order, there is no such fee? I am talking of your case. 

Mr. Stocum. I do not want to confuse this, because if the buyer 
and seller get together today under today’s conditions, the fee is 
included in the price, and the buyer of that merchandise pays the same 
price whether he was given a brokerage service on it, or not. 

So he pays that much more and renders his own brokerage service. 

Senator Drirxsen. So it either goes to the broker or the packer 
receives it: or does it 20 to any other place ? 

Mr. Stocum. Not that I know of. 

The Cuamman. Mr. Bison, may we have your comment on this? 


STATEMENT OF HENRY BISON, JR., ON BEHALF OF THE NATIONAL 
ASSOCIATION OF RETAIL GROCERS, WASHINGTON, D. C. 


Mr. Bison. I am Henry Bison, Jr., associate general counsel of the 
National Association of Retail Grocers. 

The association represents the independent retail grocers. It is the 
National Trade Association representing these grocers. 
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Mr. Davis. How many members? 

Mr. Bison. We have approxim: ately 60,000 members. ‘They operate 
115,000 stores throughout the United States. 

We have also affiliated with us 42 State associations and 363 local 
associations, all having their local secretaries and State secretaries. 

We are a federation, as a great many organizations are in this 
country. 

Now, I wish to refer to the point that Mr. Slocum was just making, 
and I am particularly interested in his statement that this would aid 
independent retail grocers. 

Our position is that it will not help the independent grocers and for 
many reasons, only one of which I would like to bring up at this time 
because it is related to what Mr. Slocum has testified. 

The Cuarrman. Why can you not give all the reasons right now ? 

Mr. Bison. All right. Let me give the first reason Mr. Slocum has 
testified on, and then proceed to the others. 

The first reason we do not feel it would is because when the payment 
is made, a brokerage fee is paid to these buyers; it is paid by a supplier 
for a service. No supplier, no manufacturer makes a payment today 
unless he gets a service. He buys something. He buys a service. A 
service towhom? Well, a service to himself. 

He is paying the bill. When a manufacturer such as Del Monte 
makes a brokerage payment to the buyer, such as to the Red & White 
organization, Del Monte is going to want service from Red & White. 
They are going to want service from Red & White to Del Monte. 

Senator Kerauver. What kind of service? 

Mr. Bison. A service such as a sales service. Del Monte wants to 
increase the sales of their merchandise. They want a sales service. 

Mr. Davis. By sales service, do you mean developing a market in 
regard to a particular sale ? 

Mr. Bison. Developing a market for their product. That is what 
they pay brokers for today. 

Mr. Davis. A broker in a sense performs the function of a sales 
organization of manufacturers? 

Mr. Bison. The same function. In other words, they could use 
either one method or the other. 

The point I am trying to get at is this, Mr. Chairman: When Del 
Monte pays the Red & White organization a brokerage fee they are 
paying for a service to Del Monte. They are not going to pay the 
Red & White any more than what that service is worth or what it cost 
Red & White to perform. 

They are in business with other food organizations, competing with 
them day in and day out. They are not going to be passing that money 
out to Red & White for nothing. 

Our position is this: We c: :nnot see how independent retail grocers 
are going to get any benefit out of this bill whatsoever. We feel that 
the Red & White central organization is the one that is going to get 
the benefit, not the independent grocer, because the Red and White 
organization is going to be ner forr ming the service for Del Monte and 
Del Monte will pay Red & White. 

How does the independent benefit? Is he going to get a lower price 
for the merchandise he buys? 
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1 am certain the record will show that a brokerage paid to a buyer 
before the act was enacted never resulted in a retailer getting a benefit. 

Senator Kerauver. They said, however, that if the wholesaler 
would bypass the broker and the wholesaler would get his product 
a little less, he might pass some of it down to the independent. 

Mr. Bison. I know that is what they say. That has not been shown 
to be the fact because actually Mr. Riley, who was here just a minute 
ago, testified that the wholesaler was getting the direct benefit from 
this act. 

I think the record will show that the franchise wholesaler will 
receive whatever the central headquarters will pass on. 

Senator Dirksen. Mr. Bison, I think in all fairness it should be 
stated that Mr. Slocum did not contend that these benefits were passed 
on to the retailers in the form of lower prices. What he did say, if I 
remember before I had to go down to another committee meeting, is 
that they rendered some sales services to their retailers. Those are 
window displays, I suppose, those dodgers they paste up on the win- 
dows on Friday mornings, the specials they announce, and I suppose 
it takes the form of having a very attractive blonde young lady hand- 
ing out something in front of the store, anything that is service. 

Now is that correct ? 

Mr. Stocum. That is correct. 

If Mr. Bison ever had occasion to buy a merchandising service for 
independent retail stores that would be an attempt to duplicate for 
them the same kind of thing that the chains do for themselves, he 
would know that that costs a lot of money and it is there that we pro- 
pose to use thismoney. That is where we used it before, for one thing. 

Secondly, the consumer judges a store by what it looks like on the 
outside, whether it is competitive in price and what kind of service 
she gets in there and whether she thinks it is going to be.a nice place 
to trade. 

Ask any of your wives where they trade and the price is about No. 6 
in their ideas. Quality comes first, and the kind of service that she 
likes perhaps comes second. 

It is up to us to help this retailer to do that kind of job. 

Now, I would like to tell you, if you will permit me, Mr. Chairman, 
the kind of services we have to render to a retailer to help make them 
competitive today. 

Senator Kreravuver. Mr. Slocum, I understand, though, that you 
have the Red & White stores, that is all part of the organization tied 
in with your wholesale company. 

Mr. Stocum. Yes. 

Senator Keravuver. The little retailers are not tied in with some 
wholesalers. I mean most of them are not. 

Mr. Stocum. The reason they are not has a historical background. 

Senator Knravuver. I mean, how is this going to help the little re- 
tailer who is not tied in with some wholesaler? 

Mr. Stocum. I will try to answer that. 

Before 1936 when the Robinson-Patman Act was passed the volun- 
tary groun type of operation was growing rapidly across the United 
States. There were reputed to be at that time about 120.000 retail 
growers, indenendent retail grocers, in voluntary groups. They were 
all different kinds. 
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As I recall it, there were some 600 voluntary group names or separate 
units around the entire United States. Each one of them was operat- 
ing either as a wholesale grocer centering for a little group of retailers 
around him, or he would operate that same way, but also be associated 
with another group of wholesalers and retailers in some other town. 
It worked both ways. 

As that went along, one retailer after another, one group after 
another, began to be able to render a better service to their stores, a 
better service to the independent. 

Then suddenly section 2 (c)’s interpretation came along and stopped 
any possible development of the voluntary group system. 

Today I do not know how many voluntary group operators there 
are except that the latest figures that I have show that there are 117,000 
voluntary group members and cooperative store members. 

So the thing has gone downhill. That is the tragedy of the thing. 

There was a system set up here. I know one wholesale grocer in 
Akron, Ohio, who was asked about this bill, a friend of mine. He 
said, “Jim, 1 am for you on this,” but he said, “I cannot help you any 
because I do not know what the conditions were before 1936. I do not 
know anything about that.” 

Senator Krerauver. You think the bill would. tend to force the 
little independent retailer into purchase groups of voluntary asso- 
clations ¢ 

Mr. Sitocum. I would like the statement better, Senator, if you 
changed the word “force” to the words “enable him if he wants to,” 
let him choose that if he wants to. 

I do not think it would force him into it at all. 

Senator Dirksen. Let us get clear, then, on the types of organiza- 
tions with which we operate. You have 170 Red & White stores. 
Those are independently owned, they do not belong to you? 

Mr. Stocum. No. 

Senator Dirksen. Is there a contract between the wholesale com- 
pany and the Red & White stores to take your merchandise ? 

Mr. Stocum. There is no contract in our case, but some organiza- 
tions do use a contract. We have, let us say, a mutual understanding 
that we are going to give them assistance and they are going to buy 
the merchandise from us. 

Senator Dirksen. That is to say the independent stores operate in 
conjunction with the wholesaler that you might call a parent company 
except the parent company does not own them. 

What would be the situation with IGA, the Independent Grocers’ 
Alliance? 

Mr. Stocum. It would be identical. 

Senator Dirksen. Do they cluster around the wholesaler, too, in 
that area? What is the situation here with respect to the DGS? I 
think they go in for consolidated buying. There is no wholesaler 
involved insofar as I know and they get the benefit of consolidated 
buying and whatever aids the central office can provide to every 
member of DGS. Is that right? : 

Mr. Bison. Yes. 

May I say here that I have been asked by the organization which 
represents the retailer-owned grocers, in other words, the grocers 
that own their own wholesale house 

Senator Dirksen. DGS is like that. 
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Mr. Bison. Yes. The association has asked me to read this state- 
ment. I think this is a good time to read this into the record. It is 
very, very pertinent to the subject matter. 

The Cooperative Food Distributors of America has advised the honorable 
members of the Senate Judiciary Committee that the retailer owned cooperatives 
definitely oppose any revision of section 2 (c) of the Robinson-Patman Act, As 
pointed out, the Cooperative Food Distributors of America represent over 
26,000 independent retailers affiliated with over 100 cooperative groups. Senate 
bill 2004 would not aid our cooperatives and would not aid the independent 
retailer. Those who speak for S. 2604 represent a bare minority of distributors. 
They are not retailer-owned distributors. The retailer-owned industry is satis- 
fied that the present law covering brokerage compensation is very fair and 
has corrected the practice of granting special favor to special distributors such 
as was prevalent in the uneven competitive day prior to the passage of the 
Robinson-Patman Act. 

We want both the spirit and letter of the law preserved and we are defi- 
nitely opposed to any change in section 2 (c) of the Robinson-Patman Act. 

This telegram is signed “J. C. Conreux, president of the Coopera- 
tive Distributors of America.” 

Senator Dirksen. Let me ask one other question for clarity here. 

I suppose then that DGS as an organization simply serving inde- 
pendent stores would not be in a position to collect brokerage as the 
law stands today ? 

Mr. Bison. That is correct. 

Senator Dirksen. Now, then, I would assume also that out of the 
economies that result from consolidated and volume buying that they 
then provide these sales services and sales aids to the stores that are 
a part of the organization. So there is no brokerage involved there? 

Mr. Bison. But may I add one point? Under this bill which Mr. 
Slocum is now testifying in favor of, the retailer-owned grocers 
would be entitled to brokerage under this bill, but nevertheless they 
see the light. They see this will destroy the act. They are more 
interested in protecting and preventing this act from being destroyed 
than they are i: the few small benefits they might get. 

Mr. Stocum. May I add something about these DGS stores you 
are speaking of ¢ 

There are two things I would like to say. No. 1, to answer perhaps 
Senator Kefauver for a moment, the retailer and the wholesaler would 
have under the proposal we are suggesting the right to use the Biddle 
Service which he had prior to 1936, and which rendered a service to 
all wholesalers who wanted to use it anywhere and any retailer could 
use it. 

If that service was made possible he could render that service 
to those people likewise without forcing them whatsoever to become 
a member of the organization. 

Going back to the DGS stores, I believe the record will show that 
they are the stores that were sued by the Federal Trade Commission 
in what is known as the Carpel case. 

As I understand it—and I am not a lawyer—so I do not know 
the details—a frozen food company undertook to pay them a fund 
of money with which they would do a selling service at the retail 
store level. It was not brokerage. But the frozen food people, who- 
ever they were, undertook to make this lump-sum payment to the 
DGS stores in return for which DGS would render certain at-the- 
store services in furthering that manufacturer’s product, and that 
was stopped. That is the retailer-owned organization. 
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I believe you will find I am correct in that statement as to what 
happened there and that shows that there are two ways utilized of 
getting things done. 

The Cuarrman. Mr. Rowe, what do you say to that? 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, WASH- 
INGTON, D. C. 


Mr. Rowe. I want to point out that Mr. Slocum has said that they 
are going to use this brokerage fee for advertising and sales promotion. 

I want to point out that they can get advertising and sales promo- 
tion allowances from the manufacturers under the Robinson-Patman 
Act as it stands, but when they get that, then the manufacturer has 
to give advertising allowances on proportionally equal terms to all 
other competitors. 

But this brokerage business, if you are going to use it for adver- 
tising allowances, would allow the manufacturer to discriminate and 
pay brokerage that may be used for advertising allowance for one 
man and nothing to his competitor. 

The Cuarrman. What do you say, Mr. Bison, to that ? 

Mr. Bison. I agree with that completely, Mr. Chairman. 

Senator Krrauver. I see Mr. Rogers down there. He knows this 
game mighty well. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Rogers. Would you care for me to make a comment ? 

I will say this subject is very close to me. I was merchandising 
manager of a group in the State of Oklahoma. I was in the wholesale 
business for 13 years prior to the passage of the Robinson-Patman 
Act. 

We had our hookup in Chicago just like these people are advocating 
now. I want to tell you what happened to me. 

They collected our brokerage in Chicago and we got our little 
trickling back, what they wanted to give us. During that period of 
time in which we operated, just like the proponents of these bills 
are trying to do now, our retail grocer independents went out of 
business by the hundreds and our wholesale grocery house operated 
under the same plan as they now proposed. 

It was because of the coming of the liquidation of that house, 
after having been with them for 13 years, that I had to get out and 
get another job and that is why I am in association work today. 

I think this is very close to me. I would like to say this: In behalf 
of the food brokers it must be remembered there are no manufacturers 
who have to use food brokers to sell their goods. They can use any 
course they determine best. You can be sure that under the highly 
competitive conditions we have today—and, gentlemen, it is getting 
tougher, do not kid yourselves—right now the squeeze is on the farmer 
because the manufacturer cannot make the profit he thinks he is 
entitled to. 
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You well know what we are facing. But if the manufacturer can 
sell his product, without using brokers, one-tenth of 1 percent cheaper, 
he will not use them. He will use our members only because he has 
proven he can do it cheaper; and manufacturer after mi anufacturer 
in this country, and especially little canners, will tell you if it were 
not for the food broker they would not have started in business. 

Senator Kerauver. You are the executive director ¢ 

Mr. Rocers. } am the president of the National Food Brokers’ As- 
sociation. We are 50 years old. We are celebrating our 50th anni 
versary this year. 

I want to say this in regard to Mr. Slocum’s remarks: We are not 
affiliated with any of these fine groups opposing this bill. We are 
not members of the Retail Druggist Association, the Retail Grocers’ 
Association, or any of the others. 

All over America there might be hundreds of big organizations op- 
posed to this bill. We are not members of any of them just because 
we happen to agree with them that the bill is bad for the act. 

nator DirKsen. How many food brokers are there in this coun- 
try ? 

Mr. Rocers. Around 3,000, or a little over. 

Now, we are inclined to think some of them are not strictly food 
brokers; some of them are hay and feed brokers, etc. 

In our organization we have over 1,700. We exclude some through 
our constitution and bylaws because in our group we do not permit 
speculation. There are a few brokers who speculate in food. We 
say that it is not right for a broker who is supposed to know the mar- 
ket better than anyone else to take title of goods in order to make 
money for himself. We say a man to be a broker must be an agent 
of the seller and represent a sales service for the seller and be paid 
by the seller; and not be affiliated with any tr: ade buyer which would 
make it impossible for him to deal fairly with all buyers. 

We sell chains, we sell independents; all wholesale buyers. 

Senator Dirksen. There is no legal obstacle to a broker taking title 
to goods and holding them and selling them on a rising market ? 

Mr. Rocrrs. No, but we think it is bad to have him speculate. It 
is bad for the brokerage fraternity to have him speculate. 

Senator Krerauver. I see some representatives of independent re- 
tailers here. How do they feel about it? 

I see Mr. Frates here, the executive director of the National Retail 
Druggists Association. Is that your title? 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE OF THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, 
WASHINGTON, D. C. 


Mr. Frares. I am the Washington representative. 

Our position in this matter stems from the date of the enactment 
of the Robinson-Patman Act. You can well remember what happened 
before the enactment of that statute. 

In substance, we are here to protect. In other words, gentlemen, 
the Robinson-Patman Act, jelled down, means one thing, one price 
to all, quality, quantity, and the cost of doing business being con- 
sidered. 
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We cannot understand how anyone would quarrel with that formula. 

Qur interest is primarily devoted to the preservation of the act. 

Senator Kerauver. What do you think this bill will do to the re- 
tailers ¢ 

Mr. Frares. This could lap over into our field. If a man wants 
to qualify as a broker, why does he not qualify as a broker? ‘There 
is nothing to stop him from doing it. 

What would happen if ¢ 1 large manufacturer of pharmaceuticals 
decided to use this formula nel put the squeeze on the small druggist ? 

Mr. Stocum. I wonder if it would be in order to put Mr. Rogers 
under oath and ask him some questions. 

The Cuarrman. Do you solemnly swear that the testimony you 
will give to the committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ¢ 

Mr. Rocers. Yes. 

Mr. Stocum. I want to ask him merely, as long as he is not a mem- 
ber of the United States Wholesale Grocers’ Association, does he 
contribute to that association in any way whatsoever ? 

Mr. Rogers. Not one penny. We do not carry associate member- 
ships. 

Mr. Stocum. Do they contribute to any of the members of that 
association ¢ 

Mr. Rogers. I do not get the question, Senator. 

The Cuamman. Will) you repeat the question ¢ 

Mr. Stocum. I want to know if he contributed in any way to any 
of the members of the association, or whether the National Food 
Brokers’ Association does ? 

Mr. Rogers. We do not. Our counsel is sitting right here who 
has been representing us for over 20 years and he has repeatedly 
said we should not be associated with any other organization. 

We pay no dues or anything like that. We do belong to the Press 
Club, American Trade Association Executives, and the like. 

The Cuarrman. Mr. Bison, there are some things you did not com- 
plete. There was some statement you said you ‘objected to for one 
reason, but there were some others. 

Mr. Bison. Mr. Chairman, two witnesses, Mr. Riley and Mr. Slo- 
cum here, have made a very serious attack on our association, the 
National Association of Retail Grocers. 

I just want the opportunity to answer that attack. First of all, 
they said we have had no affirmative program, no legislative pro- 
gram which will help our members. 

Senator, I cannot understand why Mr. Riley made that statement. 
There is no factual basis for it whatsoever. The very fact we are 
represented here today is proof that this charge is not true. 

Now, the proponents say, in effect, that they are supporting the 
other five sections of the Robinson- Patman Act. 

I say to them honestly and sincerely, with all the charity I can 
sum up, if they loved the act for so long why did they not come 
to its defense when it was being attacked ‘all through these last few 
years ¢ 

Time and time again we have had this act under attack and we have 
never seen this group coming to its defense. They may have, but 
I do not know about it. 
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I say to them that the charge they are making against us this 
morning is a charge they themselves are guilty of. 

The second point they make is that the national association has 
conside red only one side of this problem, and yet Mr. Slocum testi- 

fied before this committee that he has met personally with the mem- 
bers of the board of directors of the National Association of Retail 
Grocers to st udy this problem. 

I can tell you, Mr. Chairman, that the introduction of this bill to 
weaken section 2 (c) came as no surprise to us. We have known of 
the desire of these gentlemen to weaken that section. They presented 
all their arguments to us just as they are doing here to you today. 
They gave us these same arguments over and over again. 

I might say, while I was not at this meeting, one of our directors 
was there, Mr. Ray Cowperthwaite, who is in this room today. If 
you wish to call him, he will be glad to testify as to what was said 
and what was not said, and particularly as to that infamous charge 
which Mr. Slocum made against one of our people in that meeting. 

I would also bring up the fact that they say we do not advise our 
people what position is held by the promoters of this bill. 

I can tell you that I met personally with the secretaries in Kansas 
City in January of this year, the secretaries of these grocers, the 
secretaries who are as close to the retail grocer as anybody is, for he 
services independent retail grocers in their community. We have 
for instance a secretary in Memphis, Tenn., who knows every grocer 
there, and they come to their meetings to discuss these problems. 

Every vear we have a meeting of these secretaries. This year we 
meet in Kansas City to discuss these mutual problems. I presented 
this problem on section 2 (c) to them, and they unanimously objected 
to and opposed this bill. There was not one dissent, there was not 
one voice raised against this provision. 

We also object, I will say, to what Mr. Slocum states about not 
being able to get on our convention program. 

Now the point that we wish to emphasize is that we have discussed 
this problem many times; we have had these committee meetings with 
these gentlemen to discuss this problem even before this bill was intro- 
duced, and we arrived at the conclusion that it would not help the 
independent. We discussed it with the secretaries, and they decided 
it would not help their members. 

I do not see any point in putting the supporters of this bill on a 
program to discuss these things when they have been discussed over 
and over again. It is our convention. We certainly ought to have a 

right to decide who is going to appear. 

[ might say that we have invited a representative of this group, 
Mr. Ned Flemming, who is on this pink slip that Congressman Pat- 
man was talking about. He is on our program coming in June which 
will be held in the armory in June of this year. Now he is on the 
convention. ; 

Mr. Stocum. May I interrupt to say that Mr. Flemming is not in 
our group any longer by reason of the fact he was elected president 
of the American Wholesale Grocers Association, which is not taking 
any position on this matter? He withdrew, and a publicity release 
was sent out in January or February, whenever the event took place. 

The Cuarrman. You may proceed, Mr. Bison. 
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Mr. Bison. I might say that we have always tried to present this 
problem and to discuss these things with the view of our members. 
To say that we do not represent the interests of our members is the 
worst kind of charge one can accuse a trade association representative 
or executive. Itisa most damaging accusation. To make that charge 
in a public hearing, without any factual basis to support it, is 
deplorable. 

Now I might say that these gentlemen who have just testified here 
have come to this committee and have belittled the indepe ndents. We 
do not like it. They belittle them by saying they need this special 
privilege in section 2 (c) in order to live. 1 say they do not need the 
special privilege to live. They do not want special privilege. There 
is no special privilege in the Robinson-Patman Act today, and we 
hope there never will be because the day that act becomes a vehicle for 
special privilege, that day the act will be destroyed. We are sure of 
that, Senator. We are sure that is one way to destroy the act. We 
are sure that is one good way to destroy the act. 

They have also charged that we have not in any way examined the 
issues involved in this matter. As I said before, Mr. Chairman, we 
have done that time and time, months and months before the bill was 
ever introduced. 

They do not agree with our conclusion. They have a right not to 
agree. But we would appreciate it if they did not make personal 
charges against us and give us the right to our opinion as we give them 
the right to their opinion. 

Senator Kerauver. I have come to the conclusion that Mr. Bison 
does not think much of this bill. 

Mr. Bison. That is exactly right. 

The CuatrmMan. Mr. Rowe? 

Mr. Rowe. Mr. Riley’s statement says: 

Misrepresentation of the express provisions of S. 2604 by stating that this 
will help the big chains more than it will the little independents. For example, 
Harold O. Smith, executive secretary of the United States Wholesale Grocers 
Association, has this to say in his March 17, 1954, bulletin: 

“To recall why we all felt so strongly then, as we do now, the booklet taken 
from the record of the a ae hearings on unearned brokerage and other 
discounts given to the A. & P. Tea Co. is enclosed.” 


Mr. Smith doesn’t bother to point out that under §. 2604 A. & P. couldn't collect 
one thin dime. 


Now I do not have Mr. Smith’s bulletin before me. I do not have 
the entire bulletin but we have stated, and I think I can find it in other 
of our bulletins, that that was the chains got before the Robinson- 
Patman Act, and that now it would be the big headquarters groups, 
such as Mr. Slocum repeseatih, that would get ‘the broker rage. 


The individual wholesaler, such as predominates among our mem- 
bership, may set up his broker organization and ask manufacturers for 
brokerage on his purchases, but will he get it ¢ 

Not unless his purchase offer is so large as to be coercive in effect. 
If his purchase offer does not so qualify, he will get nothing at all, 
or a mere pittance. That was the case before the Robinson-Patman 
Act. It would be the case again. Only this time it would be the 
large headquarters buying groups that would get brokerage, with little 
or nothing for thousands of small wholesale and retail grocers. 
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In other words, this is an example of what the chains got before the 
Robinson-Patman Act, and this would be an example of what these 
big headquarters groups would get after the act to the exclusion of 
a great many wholesale grocers and retail grocers. ; 

Now I do not know whether it is necessary for me to go into why 
we did not accept Mr. Slocum’s invitation to debate. 

The Cuatrman. That is not necessary. 

Mr. Rowe. We decided it was inadvisable to have that debate. 

Senator Keravver. I do have a number of telegrams and letters 
from constituents and companies in my State and elsewhere opposing 
this legislation which I would like to file with the committee. 

The Cuarrman. They may be filed for the benefit of the committee. 

Senator Keravuver. Since the matter came up, I want to say that I 
have been quite familiar, as all of us on the Judiciary Committee have 
been, with the very fine support the Retail Grocers Association has 
given to legislation to protect the Robinson-Patman Act and other 
legislation affecting their interest. I did not hear Mr. Slocum’s 
charge, but I am sure his charge, if he charged the Retail Grocers 
Association with not being on the job here to look after the interests 
of the little fellow, their members, would not be substantiated. 

Mr. Stocum. I did not make that charge. 

Mr. Bison. It was Mr. Riley. 

The CHarrMAN. I am sorry you cannot stay here, Senator. 

Senator Keravver. I will be back for the hearing later on. 

The Cuarrman. Mr. Slocum, will you continue? 

Mr. Stocum. The Retail Grocers Association and any other group 
that is subject to reading all the material that comes out has seen a 
great deal of what I call propaganda. One evidence of it is an article 
that for the purpose here is not dated, but I read this article in the 
retail grocers magazine in the State of Minnesota called the Minnesota 
Food Guide, about 2 years ago. It says, “An old enemy haunts the 
food industry.” 

To read two paragraphs in it you come to this statement : 

Would you pay $75 for a train ticket if the man in front of you had just paid 
$50 for the same trip? No. It is not fair. But you don’t have to worry about 
this kind of discrimination. 

Then it goes on to describe that the Interstate Commerce Commis- 
sion covers that. 

But the point of that statement is that it provides a terrific amount 
of propaganda value to the independent retailer to say to him, “For 
goodness sakes, is that what is likely to happen to me?” 

You read the article through, and you find other references in there 
that are just as sensible as they can be with regard to the good effects 
of the Robinson-Patman Act. But the main effect of suddenly 
startling the retailer into instant concern over the future of his business 
life is contained in that kind of preliminary paragraph. 

You get to the end of the article, and it states at the bottom that it 
was “prepared in the public interest by the National Food Brokers 
Association.” 

Now that article was published in at least that one retailers’ maga- 
zine, and I discussed it personally with Marie Keefer, national secre- 
tary of the National Grocers Association. I said, “Marie, you don’t 
actually believe that, you don’t have to publish it?” She said, “Well, 
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we get that material, so they publish it, and they have more coming 
along on that list.” 

So I dropped the subject. 

Now the retail grocers at one time had a very much different posi- 
tion with regard to this matter than they have today, so far as I am 
told. 

I gave this copy of a resolution which is purported to have been 
adopted by the National Association of Retail Grocers Board of 
Directors at their meeting in June of 1947 in San Francisco, Calif., 
on the subject of brokers’ fees, to 2 or 3 of the members of this first 
meeting which I attended in Chicago, of their board. I said: 

I don't know whether this was passed at your board meeting or not, but this 
is what it says: 

“Whereas, the present interpretation of the Robinson-Patman Act is such that 
it prohibits wholesalers and other suppliers of retail grocers from paying or 
receiving brokerage fees on purchases by retail grocers, even when services are 
rendered in connection with such purchases and even when no price discrimina- 
tion is involved; and 

“Whereas, the effect of this interpretation has been to place the independent 
grocer in a disadvantageous position due to the ability of large grocery chains 
to eliminate or reduce the brokerage fee by use of private brand and by virtue of 
quantity discount not available to independent grocers who do not possess such 
large buying powers: Therefore, be it 

“Resolved, That the president of this association appoint a committee to study 
the advisability of amending the Robinson-Patman Act, so as to allow groups of 
retailers and wholesalers to work out brokerage arrangements.” 

Now I read that to these gentlemen. I do not think I read it to the 
whole meeting, but I cannot be certain in my memory as to whether 
it was the whole meeting or 2 or 3 immediately after the meeting. I 
also gave a copy to their counsel, and I gave a copy to Marie Keefer, 
and I told her I assumed that had been passed. 

One of the Directors came to me and said, “Well, you surely know 
the amount of pressure that the brokers brought upon us,” which im- 
mediately conveyed to me the idea that with the brokers having pro- 
duced this type of material for the retailers to publish, that there was 
a very definite program going on of trying as much as possible to 
influence the decisions that such associations as are involved might 
make and that if there was any way that those decisions could be 
influenced by this kind of material that it would be done. 

Representative Parman. May I interrupt briefly, Mr. Chairman? 

The observation was made in that statement there about freight 
rates being considered in the passage of the bill. I do not know if the 
same illustration was given, but similar illustrations were given that 
in 1887, I believe it was, the Interstate Commerce Act was passed to 
stop the very practices in transportation over railroads that this act 
is supposed to stop in retail distribution. So it is on all fours with 
what was intended with the passage of that act. 

I do not see the gentleman’s point in criticizing it because it was 
exactly what was proposed to be done when the bill was under con- 
sideration in the Congress. 

Mr. Stocum. I would like time to explain my point if I can. It 
is mostly that that article going to a retail grocer who is not trained 
to know legal matters any better than I am—it is not part of his 
business—he is immediately affected by that and thinks instinctively, 
as any thoughtful person would, well, that must be an example of 
what is going to happen to us. 
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Representative Parman. It is. That is the reason I think it is a 
for vd one, 

Mr. Stocum. It is simply straight propaganda. 

Representative Parman. But it is good propaganda because it tells 
you what will happen to you. 

Mr. Stocum. It comes from the Food Brokers Association. I am 
trying to tell you that the Food Brokers Association has engineered 
as much as possible the understanding of this law that many people 
have today because it serves the Food Brokers Association’s interest 
the best to maintain section 2 (c) just as itis. Why should they want 
to let the exclusive privilege to collect brokerage out of their hands? 

Representative Parman. That is a correct illustration, I believe, 
and it is not in the category of what is commonly called misleading 
propaganda because it tells exactly what will happen to this little 
merchant if this 2 (c) is knocked out. 

Mr. Stocum. I have here certain verbatim reports of proceedings 
of the 1939 meetings of the National Food Brokers Association. At 
that meeting their attorney reported on what the association is doing 
about the brokerage clause. He said so far as the brokerage fra- 
ternity was concerned they had a perfectly damnable four words in 
section 2 (c) which caused all sorts of trouble. Those four words 
that crept into the act—nobody seemed to know how—were “except 
for services rendered.” 

Then he went on to point out how the brokers gave every assistance 
to make sure that the brokers’ interpretation of the act was under- 
stood. He added proudly that— 

The Federal Trade Commission in every case thus far has adopted our inter- 
pretation of section 2 (c). 

You will recall in the Biddle case the Commission had adopted 
their theory which was under 2 (c), all that was necessary to show 
was that brokerage was diverted to the buyer. Their attorney said 
to their members, here is one field I know you are interested in, the 
so-called chains have not been stopped. The members were urged 
by the secretary to file information before the Commission against 
any of the so-called group buying organizations. I could stand here 
and name them all. Stop the voluntaries. Stop the service they 
give to retailers, even stop retailers, if necessary. Anyway, these 
statements appear in this duplicated copy of their minutes. I ask 
that these be made a part of the record because they will show the 
absolute intent of the brokers. 

The Cuarman. It will be made part of the record. 

(The document referred to follows :) 


PROCEEDINGS, THIRTY-SIXTH ANNUAL CONVENTION OF THE NATIONAL Foop BROKERS 
ASSOCIATION, CHICAGO, ILL., JANUARY 21-23, 1939 


LAW ENFORCEMENT 


Since the enactment of the Robinson-Patman amendment to section 2 of the 
of the Clayton Act 31 months ago, much of the interest of the members has cen- 
tered upon the effective enforcement of the amended law, particularly those sec- 
tions which affect the food broker and his business. The enforcement has been 
and continues to be necessarily slow. The Federal Trade Commission, which 
is the enforcement agency, is under 2 distinct limitations, 1 of which is not 
removable: that is, the necessity for proceeding with care and thoroughness to 
avoid unjust penalties or the setting up of weak cases. The other, which could 
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and eventually may be removed, is the limitation imposed by the inadequacy 
of manpower to do the work which needs to be done. The Commission has far 
more to do than the enforcement of the Robinson-Patman Act, notwithstanding 
the fact that it is this law and certain sections of it that are of greatest interest 
to the members of this association. A further great load was placed upon the 
already too small staff by the enactment of the Wheeler-Lea amendment to the 
Federal Trade Commission Act, a new law widening the scope of the Commission, 
which became effective last May and which reaches into the field of food and drug 
advertising. 

While the convention was in session last January it was reported that a cease 
and desist order had been issued by the Commission against the Great Atlantic 
& Pacific Tea Co. During the months ensuing the necessary steps have been 
taken to appeal to the United States courts from this decision. The latest report 
is that briefs have been filed and that the case will probably be argued before the 
court within the next few months. It is understood that certain cases now 
before the Commission, involving questions of prime importance to food brokers, 
are being held without complaint pending the decision of the court in this case. 
Likewise it is understood that an appeal will be taken from the decision to the 
Supreme Court, regardless of the decision of the circuit court. The final answer 
may not come until the fall term of the Supreme Court. It does make for im- 
patience, all this delay, but it is better that the question be completely adjudi 
cated, now that it has been raised, than that it be left only partially answered. 

Last spring the United States Circuit Court of Appeals for the Second Circuit 
sustained the order of the Commission in the case against the Biddle Purchasing 
Co. An appeal was taken to the Supreme Court, but the writ was denied without 
opinion. This action of the highest court may be construed in a number of 
ways, the most appealing from your point of view being that the Court agreed 
with the decision of the appellate court and saw no good reason to review the 
case. 

A parallel case against Oliver Bros. of New York, was argued before the Fourth 
Circuit Court of Appeals 2 weeks ago. In this case the respondent stipulated that 
it would be guided by the testimony introduced in the Biddle case and by the 
decision of the Commission and the appellate court, since it admitted that its 
methods of doing business were identical with those of the Biddle Purchasing Co. 
However, when the second circuit upheld the Commission and the Supreme Court 
denied the writ, Oliver Bros. filed an appeal in the fourth circuit. It is understood 
that there will be an appeal from any decision to the Supreme Court. If the 
Commission is again sustained, the respondent will appeal, but if the fourth 
circuit sets aside the Commission’s order, then there will be opinions in opposi- 
tion in two appellate courts, making it necessary for the Supreme Court to review 
the cases and to decide which of the lower courts was right in its interpretation 
of the law. 

The Commission issued a cease-and-desist order in another case which is of 
great interest to food brokers, namely, the so-called Webb-Crawford case in- 
volving an alleged dummy brokerage situation, wherein the owners of a whole- 
sale grocery business were likewise owners of the brokerage business. An appeal 
has been filed in this case. In another case, involving an alleged dummy broker- 
age situation, the so-called Reeves-Parvin case, the arguments are in and a 
decision of the Commission as to whether or not a cease-and-desist order shall 
issue is awaited. 

Meantime it is understood that many investigations of alleged violations of the 
brokerage clause of the law, section 2 (c) are under way or have been completed. 
They are still awaiting court adjudication in these previously named cases before 
the Commission proceeds further with them. Your association is endeavoring 
to show to the Commission that a bad condition throughout the entire food and 
grocery producing and distributing industry is steadily growing more chaotic 
because of the uncertainties that arise from its inaction or delay in some of these 
important and typical cases. 


REPORT OF LEGISLATION COMMITTEE 


Mr. Harry C. FAULKNER. Mr. President and members, I think Jim has rather 
put me on the spot. It is difficult to follow that mental stretch, but it was ex- 
hiliarating. 

Anticipating being reminded of time, your legislation committee have tried 
to apply to this report a sort of reader’s digest; so I won't take up the full time 
allotted. 
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As merchandising men, every member is familiar with the fact that in any 
marketing campaign there are leveling off periods. The past year could probably 
be termed such a time in the legislative activities of our association. Several 
years of an aggressive and progressive campaign had established in official 
Washington a knowledge of the food broker, his function, and his economic posi- 
tion in the grocery industry. That foundation materially paved the way for 
corrective legislation, and the resulting Robinson-Patman amendment to the 
Clayton Act definitely established a yardstick for measuring and correcting 
unfair trade practices that were sapping the very life blood of the grocery busi- 
ness 

Naturally immediate reaction to such regulatory legislation was the develop- 
ment of strenuous resistance by those previously enjoying special privileges detri- 
mental to the industry, and every endeavor was made to find loopholes or flaws 
that would permit evasion of the rules prescribed. In addition all kinds of prop- 
aganda was started in every direction and aimed at the desired objective of 
blocking or thwarting the application of the corrective measures, or of at least 
clouding the issues. Interests that had grown powerful during the lax legislation 
period prior to the passage of the Robinson-Patman amendment to the Clayton 
Act strongly defended certain business practices on the basis of economic helps 
to growers, processors, and consumers and set up complicated structures to pro- 
tect those practices that the act listed as unfair. 

Che securing of factual data necessary to instigate exploratory cases took time. 
Several cases were initiated. At the beginning of 1938 several cases were await- 
ing court decisions and many investigations were under way, several of which 
were developed during the year, as the reports of our officers and counsel will 
show. 

With several important cases undecided and others pending presentation, it 
was not thought advisable to move for further legislation, but rather to concen- 
trate on securing proper enforcement of the rules already promulgated. 

Your committee has not been unmindful of its responsibility, but has very 
carefully watched every move and trend that would in any way adversely affect 
the determination to rid the industry of unfair practices that were favoring the 
few at the expense of the many And in protection of our objectives, your com- 
mittee has observed and cooperated with the activities of our executive officers, 
and particularly with our secretary, in following through with the administrative 
and enforcement divisions of the Government, to make sure that there was no 
let-up or disinterest in following through the investigations and other processes 
necessary for full enforcement of the statute. 

We are confident that during the past year progress has been made and are 
hopeful that early court decisions will prove that the fight that our association 
has made for decent business dealings will for once and all rid the grocery indus- 
try of the unfair trade practices that have proven so costly to the industry in 
general, 

Harry C. FAULKNER, Chairman, 
WILBUR ORR, 

SAM MILLAR, 

Harry L. WAGNER, 

GEORGE BENNETT. 


REPORT OF THE PRESIDENT 


President REILLEY. In making my report as president of our association, I 
hope to leave with you a message that will give you a true account of my steward- 
ship during the year 1938. 

I would be unfair to you members if I did not admit that I have felt highly 
honored to have been selected your president. In accepting the presidency 
I did so with the full realization of its responsibilities, its sacrifices, and the 
duties that such an office would demand. I fully realized—and I have not been 
disappointed—that such an office would require very careful and deliberate 
thought and action, so that you members would not be disappointed in selecting 
me as your president. 

As you are all well aware, I have served in the offices of second and first vice 
president, and I realized perfectly that as your president it meant sacrificing 
considerable time from my own immediate business to attempt, at least, to serve 
your interests best. I have tried at all times and have done my best to merit 
the confidence that you placed in me, and I must rest entirely on my record. 

I am quite willing to admit that I have been compensated 100 percent for 
having served as your president, and for having had the opportunity to be sur- 
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rounded with the group of men who are the members of the executive committee, 
Tom McKnight, Howard Scott, Clarence Huber, and Ira Merrill, for without 
them it would have been impossible to conduct the office of president with any 
degree of efficiency. I want at this time to express my unstinted thanks for 
the whole-hearted support that they have given me during my tenure of office. 
At no time have I called on one or all of these gentlemen and found them 
wanting. Their response when assistance was needed to deal with a problem 
was spontaneous, which made the charge on my shoulders very light. 

It has been said on many occasions that our association has one man who 
is largely responsible for the success in the operation of the details and decisions 
of your various committees. It has been my privilege for many years to be in 
close contact with this gentleman. I knew his qualifications; I was not at all 
ignorant of the fact that no matter what the subject was, no matter whether 
it had a legal phase atached to it, or whether it was a business problem, he 
was always in position to assist ably in a solution. His familiarity with the 
various legislative matters, his close contact with the powers that be in Wash- 
ington has made him invaluable to this association. He has been the Moses 
who has led me from the bullrushes on many occasions. I want to pay at 
this time my most sincere thanks for the splendid support of our genial secre- 
tary, Paul Fishback. [Applause.] 

An association such as ours, which is unquestionably the most important as- 
sociation of its kind in the country, made up of the outstanding sales specialists in 
their profession, automatically caused your president to inherit tremendous 
problems, but without the assistance of your executive, legislative, and advisory 
committees, so ably assisted by our secretary, Paul, your president would fall 
of his own weight. No individual member has any conception of the avalanche 
ef correspondence that flows through the secretary’s and the president’s offices 
during the course of a year. Our membership is scattered far and wide. They 
have problems that are particularly applicable to their immediate markets. 
These hundreds and hundreds of requests that come in for opinions must neces- 
sarily be disseminated. The members of your executive committee are not 
infallible, but they have at all times attempted to analyze the various problems 
and to offer suggested solutions. They may not have been definitely a panacea 
for all ills, but they have at least been a tonic toward restoration of complete 
harmony. 

Our secretary, Paul Fishback, had his report prepared and expected to pre- 
sent it to you this morning. You heard the part of the report that he read and 
the complete report will appear in the proceedings. I have not had an oppor- 
tunity to read his report, and I hope I do not repeat what he may have incor- 
porated init. I do, however, want to say at this time that when it was suggested 
by the executive committee to conduct various regional meetings, Paul only 
needed to be called upon and he immediately sped to that particular section of 
the country. His report will unquestionably indicate the necessity of just such 
regional meetings. 

During my tenure of office I have taken occasion to send to the membership 
four communications. Some of these probably have been a little longer than 
you cared to read, but it was necessary in order to cover the subject matter in 
detail to make them somewhat lengthy. I have been extremely gratified to be 
the recipient of hundreds of letters from our members, and in not one of them 
has there been an attitude of other than commendation of the position that I had 
taken and very pointedly brought out in these communications. I attempted, of 
course, to criticize constructively and, as I said before, the hundreds of replies 
that I have received have indicated that they were taken in the spirit in which 
they were intended. 

While I have no desire to repeat what I have written in these communications, 
I firmly believe that repetition on a specific subject otulined in one of the com- 
munications will be helpful. In my travels around the country and in contacts 
with brokers at various meetings, it was not difficult to determine from con- 
versation that a very large percentage of our own members either do not read 
or pay very little attention to the constructive, intelligent bulletins, etc., that are 
sent ou by your associaion office; and, strange as it may seem, a great many of 
the members with whom I have talked and who seem to be very ready and willing 
to criticize inactivity on the part of the committees I can very quickly determine 
from their conversations do not read the bulletins, despite the fact that these 
messages are sent out for your postings and my postings. They clearly and 
concisely give you a very true picture not only of the activities of your officers, 
but the activities resulting from the efforts of your officers. 
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You pay your annual dues to belong to the National Food Brokers Association 
in order that you may profit by its membership. The cost of your membership 
is trivial; the benefits that are accorded you, whether you think so or not, are 
tremendous. Now the fact that I am well aware that some do not read the bul- 
letins, 1 can readily understand why there is a very definite state of lethargy in 
following through on correspondence. I can speak very freely on this subject, as 
I am connected officially with a manufacturing organization and correspondence 
is quite a part of my duty, and it is very surprising to me how some of the brokers 
representing this particular organization either do not have time or do not take 
time to answer letters that I write them in response to their pleas for assistance 
in conducting their sales departments 

Fortunately, there are only a few, but if there are a few who represent this par- 
ticular manufacturer, if we were to multiply those few by the number of brokers 
who represent various manufacturers, I should dislike to think how far reaching 
this neglect would be. The manufacturers and canners whom we represent are 
perfectly within their rights in criticizing us for not taking care of this important 
part of our functioning. This may not sound like music to your ears, but it is a 
fact and in my opinion it is definitely a part of our own house that we must put 
in orde! 

In accepting the offce of president of the association, I recall very distinctly 
having stated that problems were not behind us but were ahead of us, and I need 
not enlrage on this fact. We have had a year wherein we were constantly con- 
fronted with adverse criticism, and we should be very proud of the fact that our 
Association has ridden over these criticisms; and despite the fact that they 
seemed to be insurmountable and would have rocked any other organization to 
its very foundations, we are riding as one right out in front with our banner of 
reliability and dependability flowing brilliant in the breeze. 

I have no hesitancy in saying that the members of the National Food Brokers 
Association need have no hesitancy in claiming that we represent the most out- 
standing type of businessman in the United States. Our integrity, our reliability, 
and our honesty cannot be questioned. We render to our principals ‘a service 
that they cannot match with any direct, indirect, or any other subterfuge meth- 
ods of marketing their products. In comparison with many of the systems that 
have been engaged in, I am very confident when I say that if a careful analysis 
were made, our score for better service at a more economic rate would be 100 
percent to nothing. True, there has been criticism of the inefficiency of some 
brokers. I feel quite confident that the evidence of inefficiency has not been con- 
tributory, but has been a matter of neglect to follow the very rudiments of our 
profession. 

It has been my privilege to have been called upon by the Journal of Commerce 
in New York to write messages for them on the subject of brokers: 1 in April, 
1 in October. 1 in November, and 1 for release in connection with the AGMA 
meeting in New York City, November 28, 29, and 30. In submitting these mes 
sages for publication, I did so after a very careful analysis of subject matter. 
It was very gratifying to receive numerous communications from the member- 
ship endorsing the messages and substantiating the subject matter involved. 

| had the privilege of delivering a message to the United Wholesale Grocers’ 
Association convention at the Hotel Adolphus, Dallas, Tex., May 10, and another 
one was submitted for publication for the annual convention of the National 
Association of Retail Grocers, Cincinnati, during June. I also received numer- 
ous commendatory replies from our membership on the subject matter. 

I had the privilege of addressing the convention of the Pennsylvania Canners’ 
Association, at York, Pa., on Thursday, November 17, and I presume many of 
you have read the copy of this address sent to you by the association office. 
I should like to amplify 1 or 2 points brought out in that address. First, you 
will recall that I laid particular stress on the importance of the canner, manu- 
facturer, or producer selling his merchandise rather than having his merchan- 
dise bought from him. I did not overlook the fact that some of us brokers are 
inclined, without first being properly posted, to insist on our manufacturers, 
canners. etc., accepting propositions from us when by no means should such 
propositions be submitted. I implored the canners at that meeting when we 
brokers approach them with propositions that are not in accord with market 
conditions to have the courage to stand up on their hind legs and say “No.” Some 
of us are guilty of doing just this. It is high time that we draw in another 
notch in our belts and prevent these criticisms being thrust upon us. 
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Another point that I laid emphasis on at the Pennsylvania canners’ conven- 
tion was the subject of contracts, but this I will bring out a little later in my 
report 

Naturally, it would be gratifying to any president to submit messages of this 
kind and have them favorably accepted with no adverse criticism. 

It would be utterly impossible for a person to be president of this splendid 
organization without being subjected to a barrage of communications incorpo- 
rating suggestions and criticisms, and while on the question of criticism I hope 
vou will accept it constructively, for when I have something in my system I just 
have to get it out. I was impressed with a communication I received from 
your friend and my good friend, Dick Woodruff, of Houston, Tex., in which he 
called my attention to a criticism that he received from a group of canners 
in the Lone Star State. I believe that Dick was approached with the question 
of whether he sent out sales tickets to buyers before receiving confirmation. 
Dick most naturally stated that it was not done, but the canner promptly, either 
directly or indirectly, informed Dick that he knew that brokers did send out 
sales tickets to buyers before the sale was actually confirmed by the principal, 
using a quotation on same: “Subject to seller's confirmation ;” and Dick was 
advised then that if the seller refused to confirm, the broker would inform the 
principal that he had sent out the sales ticket to the buyer and it put him in 
a pretty bad spot if he did not confirm. 

Now I cannot conceive how any broker would be so idiotic as to transact busi- 
ness in a manner like this. It definitely, in my opinion, shows a weakness on 
the part of the broker and convinces me that he knows very little about the 
fundamentals of the food-brokerage business. I feel very confident, however, 
that few brokers would be so weak as to pursue a policy of this kind. 

Dick Woodruff also called my attention to one of the weakest efforts on the 
part of a sane, sensible broker that I have ever heard of. Dick reports that a 
canner told him that one of the worst troubles he had with brokers was that he 
would give the broker prices and terms on which he would confirm business, the 
broker would put the proposition up to the buyer, who would not accept these 
terms, then the broker would suggest to the buyer certain propositions, and when 
the principal refused to confirm on the compromise, he would admit that he, the 
broker, had made these suggestions to the buyer and now he was in a tight 
spot with his customer. 

I know that all of this is nothing new to you and to me, but you can readily 
realize that this condition is existing despite the fact that the officers of the 
National Food Brokers Association have constantly conducted a campaign of 
education based on reports just such as these, but, as stated earlier in this report, 
many of you do not read the bulletins nor pay any attention to constructive 
suggestions. 

You certainly appreciate, gentlemen, if there is one specked apple in the barrel, 
naturally the rest of the barrel is materially affected, and all brokers are more 
or less put in the same category. 

I had occasion during the month of February 1938 to make a trip through the 
South on some personal business. This trip was made not as an official of the 
National Food Brokers Association but, frankly, was made with the idea of a 
combination of business and vacation. However, it leaked out that I happened 
to be in Florida, and a group of the Miami brokers called a special luncheon 
meeting. The same thing was repeated in Tampa, and the same thing in Mem- 
phis, Tenn. Some very pertinent questions were put to the writer relative to 
association activities, and at that time I plainly stated that anything that I had 
to say on that particular trip would be unofficial and purely from a personal 
viewpoint. 

My expressions of opinion at that time were very graciously received, and from 
those meetings there developed a regional meeting of the southern brokers. This 
meeting was called by Mr. A. W. Gay, secretary of the Atlanta Food Brokers 
Association, and was held at the Hotel Ansley, Atlanta, Ga., on Saturday, April 
16, at 12:30 p.m. Fortunately, our secretary, Paul Fishback, was scheduled te 
be in the vicinity of Atlanta, and he kindly volunteered to participate at this 
meeting. I was highly complimented by the splendid attendance. There were 
brokers, numbering 44, from Florida, Alabama, Georgia, South Carolina, and 
Tennessee. Many of the problems that have confronted the southern brokers 
were discussed, and while it was generally understood that the meeting would 
probably consume only 2 or 244 hours, it developed into an atmosphere of the 
most friendly discussion, so that it was close to 6 o’clock before adjournment, 
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and I might add that it continued on into the night at several friendly side-bar 
conferences. I was deeply impressed by the results of this meeting. 

Everyone who cared to speak did so very freely. Their problems were laid on 
the table and I feel very confident were not only discussed intelligently, but 
splendid results of this meeting were obtained. It was from this meeting that 
the executive committee quickly realized the importance of regional meetings. I 
should like to add that I am deeply indebted to all the southern brokers who 
attended that meeting for the very splendid manner in which they received my 
comments and responses to their various questions. My responses may not have 
been 100 percent the answer to their prayers, but I feel fairly confident that they 
obtained a clearer understanding of the problems of their executive committee 
and the desires of this committe at all times to render a service to the member- 
ship that is truly an effort to be beneficial rather than one of adverse and unfair 
criticism. I gained the acquaintanceship through this contact of some of the 
finest men in our profession and it is truly an asset to me. 

The moral from such a meeting in any opinion is this: Without full knowledge 
of all the facts and conditions, do not criticize the men who are your officers, 
who are giving up their time at considerable expense to render you a service 
during times that are filled with turbulence, unrest, and discouragement. Feel 
free to place your problems in the hands of your committee and officers. They 
are just as interested in the solution as you possibly can be. If they seem to err 
in their judgment do not adversely criticize, but thoroughly analyze and feel 
free to call on your officers and committee for further consultation on problems. 
I am confident that no matter who the officers might be at such time they will 
readily rally to your cause and attempt at all times to clarify the situation. 

It has been my privilege to contact during the past year presidents, salesman- 
agers, and other officials of many of the leading manufacturers and canners in 
the United States and, as I have incorporated in the various letters sent to you, 
there have been many errors of omission. Now note I do not say “commission.” 
1 want at this time to suggest, in order to allay any criticisms, that you thor- 
oughly analyze the duties that you are called upon to perform for your various 
principals and adhere strictly to the proper routine. In many instances your 
principal has not thoroughly analyzed his criticisms, and at the same time we, 
as brokers, have not analyzed our duties as carefully as we should. As I have 
already expressed these thoughts in my communications to you, I see no reason 
to add further to them in this report. 

I want to pay at this time an extreme compliment to our friends, Paul Myers 
and Rusty Yates. They have kept your committee thoroughly posted on the 
activities relevant to our cause emanating from Washington. Numerous com- 
munications have come to us that have been invaluable. Both of these gen- 
tlemen have been untiring in their efforts to bring to us every item of interest 
to our particular activity. They have guided us very definitely on the right 
path of procedure. They have let no opportunity go by to correct us if we 
seemed to be treading on the wrong paths. They have played an extremely im- 
portant part during this year in the proper guidance for you and for me. We 
are deeply indebted to these two splendid gentlemen. 

I should like to leave in the way of a suggestion in this report something that 
has been more or less of a pain to me. For time immemorial we have seen 
evidence of violation of contracts on the part of principals and also buyers. 
It seems that during the past 5 to 10 years there has been an uprising of actual 
disregard for a signature. I am perfectly aware of the fact that these disre- 
gards have sometimes been exaggerated, but unfortunately I am willing to 
admit that on some occasions they are only too true. We, as brokers represent- 
ing the principal, secure the signature of the principal and the signature of the 
buyer to see that the principal agrees to sell and deliver a certain commodity. 
At the same time we see that the buyer’s signature is affixed to the contract 
so as to insure the seller that he agrees to accept a certain commodity. 

Sometimes certain conditions develop on one side or on the other, and one or 
the other takes it upon himself to ignore the obligation. We, as brokers are 
in the middle. We are charged at times by the principal with siding with the 
buyer, and vice versa. We sometimes feel if we please one or the other we lose. 
My opinion is that it is our duty, regardless of the outcome or loss, to see to it 
that the one who is ignoring his part of the contract fulfills it 100 percent. 

I have always been of the opinion that a man’s signature on his check indicates 
that he agrees to pay and deliver the full value of the face of the check. I am 
definitely of the opinion that a signature on a contract means just exactly the 
same thing. Now I am thoroughly cognizant of the fact that there are ex- 
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tenuating circumstances, but these circumstances should not be considered as 
a privilege to ignore an obligation, unless they happen to be contingencies 
beyond the control of man. I have heard it said many times, “If I insist that 
the principal or the buyer live up to his contract, I lose either the buyer or the 
principal.” That to me is the weakest excuse known to man. I like to feel as 
a broker that I have a position of trust and that when I bring the seller and 
buyer together it is on common ground and they both agree to honor their 
signatures. It has been my policy—and I know it has been the policy of 
hundreds of other brokers—to see that this bargain is carried through 100 
percent, but unfortunately there are too many cases where the contract is per- 
mitted to become “‘a mere scrap of paper.” 

I believe, gentlemen, that this subject is one that should be given very careful 
thought by the members of the National Food Brokers Association. 

You will shortly hear frem our counsel, who unquestionably will have a very 
interesting and informative message for you, but I should like to inject some 
thoughts of my own at this time in connection with what part you and I can 
play in putting real teeth in the Robinson-Patman law. Many of us are looking 
to the Federal Trade Commission to bring out into the open violators of the 
Robinson-Patman law, and we are doing very little about it ourselves. I should 
like to urge every member who is in possession of definite information, where 
he can actually substantiate his complaint, immediately to get this information 
to the Federal Trade Commission. sear in mind, however, that the Commission 
is not interested in opinions or rumors. They want facts, and unless you and 
I when we submit a complaint render same, we cannot expect the Federal 
Trade Commission to take much action on it. Rest assured the name of the 
complainant will not be mentioned by the Commission. Ail you and I need 
to do is to report the complaint substantially and the Federal Trade Commission 
will take action. 

Many of us become impatient and complain that the Federal Trade Commission 
is not doing anything about complaints and that the Robinson-Patman law is 
not effective, but when we are called upon to do our part we more or less side- 
step it. I therefore urge every one of you, where you are in a position to file a 
substantial complaint, to do so. Let’s forget about conversation and criticism 
and come out with some really intensive action. I am sure our counsel will bear 
me out in these suggestions. 

I want at this time to thank our good friend, Ira Merrill, for the splendid job 
that he has done as national chairman of the membership committee. This is a 
difficult assignment to any man and he has done an outstanding job. His report 
speaks for itself. I want to thank you, Ira, personally. 

I also want to thank our good friend, Henry Fulcher, who is national chair- 
man of local brokers’ groups. Despite the fact that he is crowded almost 
beyond capacity with many other duties, he has taken over this job during the 
year, and I am personally grateful to you, Henry, for the splendid job that you 
are doing. 

In conclusion I want to solicit for the incoming president and officers the un- 
stinted support of each individual member of our association. It is an old 
axiom, but it is a true one, that “A chain is just as strong as its weakest link,” 
and I want to lay stress on the strength of the National Food Brokers Associa- 
tion. It represents the strongest chain of its kind in the country. We all have 
a common purpose. We are all in our particular fields confronted with problems, 
but we are all acquainted with our code of ethics, and if we follow this code 100 
percent, I am quite confident that there is only one result, and that is a success- 
ful administration of our representative businesses. 

As expressed before, I want to repeat that I am justifiably proud of having 
heen your president. It has been an experience that I will never forget. It has 
been a privilege, and I am very grateful to you for having given me the oppor- 
tunity to be your president. 

(Those present arose and applauded.) 

First Vice President Merrit. It is my duty as acting chairman to ask for a 
motion approving this report, but before I do so I am going to take the privilege 
of the chairman to say a few words. You have heard an outstanding report from 
an outstanding president of the National Food Brokers Association. He has 
proven a fearless leader. When we have strayed from the straight and narrow 
path he has not hesitated to call it to our attention, and he has been equally 
firm in dealing with principals who have not seen fit to travel according to 
ethical lines. 
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from the ovation you gave Jim that everyone in this room wants to have some- 
to do with the seconding of the motion, and if after the motion is made 


Now I am going to digress a little from parliamentary procedure 1 know 





every one of you want to yell, “I second it,” I will accept it. May we have a 
motic 
M Witsur Orr (W. R. Orr & Co., Danville, Il.). I make the motion. 
The motion was seconded by a large number of members. ) 
First Vice President Merri. All in favor say “aye” loudly Congratulations, 
Jin 
(President Reilley again assumed the chair.) 
President Rer_tey. Gentlemen, I am going on pretty fast and we want to move 
just a little faster possibly than we have been, but we have next on our program 
very important subject matter and that is the report of counsel. In my mes- 
age I spoke just exactly as I feel toward our counsel. When I say it is a priv- 
lege I so want to add that it is a pleasure at this time to ask Paul Myers, our 
enior counsel, to step to the rostrum. Mr. Paul Myers 
hose present arose and applauded. ) 


REPORT OF COUNSEL, MR. PAUL 1 MYERS, WASHINGTON, D. C., 


Mr. Pau F. Myers. Mr. President and gentlemen of the National Food Brokers 
Association, it is always a real pleasure to meet with you on such an occasion. 
I regreat that I do not have the eloquence and the wit of Jim Reilley and the 
ability to tell stories of our phony broker from Atlanta this morning. [Laughter] 

Sometime ago I was last on a program. The time was getting late and I made 
the remark that it would be advisable under the circumstances to cut my speech 
shorter, and some wag, in the front row, to my complete demoralization said, 





And funnier Laughter 

Chere are, however, serious things in life that do challenge our attention, and 
I had not been in these halls many hours before I knew that you men are 
thinking of very serious problems By way of introduction leading up to a 


of the status of the fair trade practice laws, I would like to make the 
observation which I am quite sure you know: All growth is painful, and in a 
democracy the struggle for growth is constant. We are never free from it. It 

egle for betterment. It is the history of democracy from its 





constant stru 
f1nnine: 

I have been particularly thrilled in years gone by to see the evidence in the 
membership of this association of an idealism the like of which I have never seen 
anywhere in any large group of men At the same time, I am quite conscious 
that you are all realists. There may have been some who thought when the 
Robinson-Patman Act was passed that the struggle was over, that the law banish- 
ing outstnding price discriminations and unfairness ended everything and a mil- 
lennium was at had. I believe that most of you knew that would not betrue. As 
fast as one loophole is plugged there is always a rush of some humans to find 
unother 

The passage of the Robinson-Patman Act began a new phase of the struggle 
for the broke for you individually. And that is all it was. The struggle, as 
vou know and as I know, is just as desperate today as it was before. I have 
junked practically all that I had planned to say to you today very largely because 
of what I have heard in the corridors, in my room, and in private conversations, 
from so many of you men from the Atlantic to the Pacific. 

I know your problem. I know what is troubling you. I am going to try to 
outline first, the progress that has been made and, second, what lies ahead, with 
the hope that it might suggest to you some questions that you want to ask. 
In subjecting myself to questioning I do it with great humility and with the 
knowledge that I won’t be able, in all probability, to answer all of your ques- 
tions. I shall try to cover the major things in the following discussion. 

In the first place, after the passage of the Robinson-Patman Act its enforcement 
and its interpretation and administration was the immediate problem. It 
was entrusted to the Federal Trade Commission, as you know, although the 
Department of Justice, as a matter of law, has concurrent jurisdiction. But 
the Department of Justice at this stage of the discussion does not enter into 
the case, because the Department of Justice has acted not at all. 

The Federal Trade Commission, upon the presentation to the Commission by 
your officers and counsel of the fact and law situation as we saw it, started the 
work Briefly, the Federal Trade Commission decided upon a policy, and this 
is important for you to know. The first thing they wanted to do was to estab- 
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lish the Jaw. They didn’t have a perfect law, and so far as the brokerage 
fraternity was concerned they bad a perfectly damnable four words in section 
2 (c) that caused all sorts of trouble—those words that crept into the act, 
nobody semed to know how, “except for services rendered.” 

Now, as I said, the Federal Trade Commission, to start with, decided to pick 
outstanding cases and to carry them through to the end—to the last court in the 
land so as to establish the law itself. The Biddle Purchasing Co. case and the 
Great Atlantic & Pacific Tea Co. case were picked out, as you know, as outstand- 
ing test cases so far as brokerage is concerned. I want to say right here, paren 
thetically, that I know that you get impatient with the Federal Trade Commission 
But the Federal Trade Commission has done more on brokerage cases than on any 
other class of cases under the Robinson-Patman Act. As a matter of fact, they 
think that they have done so much on section 2 (c) cases that they have been 
subjected to criticism by members and units in industry who want something 
done about 2 (a) and 2 (d) and 2 (e) Considerable progress has been made in 
establishing the law on section 2 (¢), the brokerage section 


I think you are entitled to know that the interpretation adopted by the Federal 
Trade, Commission and the attorneys in the Federal Trade Commission was 
arrived at only after considerable travail. Those words “for services rendered” 
troubled those men, and there was a time—and a considerable time—when those 
of us who knew what they were thinking were considerably worried and troubled 
hivery assistance was given to make sure that the brokers’ interpretation of the 
act wes understood, and I say now, thankfully, the Federal Trade Commission 
in every case thus far has adopted our interpretation of section 2 (c). They 
have not only adopted it, they have fought for it in the courts. 

Phe Federal Trade Commission is loath to proceed against a large number of 
people until they are definitely and finally sure that the courts will support them. 
So they selected strong test cases such as they thought they had in the Biddle 
Purchasing Co. case, the Atlantic & Pacific Tea Co. case, the Oliver Bros. case, 
the Webb-Crawford case, and a number of others. ‘That is the first point of their 
policy. The second point they make is that if they dumped into the courts an 
avalanche of cases that might be weaker, by the time the test cases reached the 
Supreme Court of the United States, some weak cases might have been decided 
against the Federal Trade Commission and weaken its position in the test cases. 

Now, what is the degree of progress of the last year that is encouraging? It is 
this: Just as the last convention was ending, you will recall, the A. and P. cease 
and-desist order was issued. The Biddle case had been decided. The Federal! 
Trade Commission in the A. and P. order made a most complete exposition of 
their interpretation of section 2 (cc). It was so broad and so complete that it 
appears to have followed 100 percent the intent of those who fought for section 
2 (c) and its enactment into law. 

Now, let us take the Diddle case first and what it means. During the year, ii 
was heard by the United States Circuit Court of Appeals, for the Second Circuit 
in New York City, and the Second Circuit Court of Appeals sustained the Federal 
Trade Commission’s interpretation. It also held that section 2 (c) is consti 
tutional. That was the first landmark, the first milestone. An appeal was im 
mediately taken to the Supreme Court of the United States, and you may know 
tliat the Solicitor General of the United States submitted a brief to the Supreme 
Court saying that the Government would be glad to see the Supreme Court review 
that decision—that although the brief stated that they thought the decision ot 
the lower court was right, nevertheless, it was a matter of great public interest. 
To the surprise of almost everyone, the Supreme Court refused to review the case. 

What is the significance of that? In the first place, refusal to grant a petition 
for certiorari by the Supreme Court of the United States does not mean neces 
sarily that the decision below is passed upon and approved by the Supreme 
Court. But I think it is safe to say and fair to say that the fact that the 
Supreme Court of the United States refused the writ of certiorari in the Biddle 
Purchasing Co. case is indicative of the way that court is thinking. In any 
event, so far as the Biddle Purchasing Co. case is concerned, it is finally ended 
and the thing complained of in the complaint of the Federal Trade Commission ; 
that is, the payment of brokerage over to the buyer, has been finally settled in 
the Biddle Purchasing Co. case. 

There is another question that I have heard a thousand times, I think, since 
I have been here: “The Biddle case has been won, but we do not see out in the 
trenches, in the various sections and trade areas of the country, that there is 
any effect from that decision.” Under the Clayton Act, after the courts have 
had their final say, as they have had it in the Biddle Purchasing Co. case, 90 days 
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are allowed to the Biddle Purchasing Co. to submit to the Federal Trade Commis- 
sion the manner in which they propose to comply with that decision. During 
the interim they can proceed and do as they please, at their peril, of course. 
That time was up, as I recall, sometime the middle of this month, and the 
fiddle Purchasing Co. asked for an extension of 90 days, which will run it to 
the middle of April. That extension will probably be granted. So that the 
actual method of complying with that decision has not yet been submitted to the 
Federal Trade Commission, approved by the Federal Trade Commission, and 
reviewed by the circuit court of appeals. That is really the crucial test, it seems 
to me, of what is to be the ultimate result of the Biddle Purchasing Co. decision. 

I want to digress so that you will understand this phase of the Biddle case. 
You will recall, the complaint was brought under section 2 (c), which is our 
brokerage section, and it is our interpretation, as well as the Federal Trade 
Commission's interpretation and the Second Circuit Court of Appeals’ interpreta- 
tion, that under 2 (c) all that it was necessary to show was that brokerage was 
diverted to the buyer in transactions occurring in interstate commerce, and that 
it was not necessary to prove injury to competition or destruction of a competitor. 

Proving injury to a competitor has always been a difficult matter with the 
Federal Trade Commission. Such proof is not necessary under section 2 (c). 
All that it is necessary for the Federal Trade Commission to prove, the Depart- 
ment of Justice to prove, or anyone who wants to bring a triple-damage suit to 
prove, is that the actual diversion took place in conflict with the law. All through 
the litigation the Biddle Purchasing Co. tried to throw the case under 2 (a). 
They said, “This is a price-discrimination case. It isn’t a 2 (c) case. Itis a 
price-discrimination case.” They did not succeed. 

I understand that I am speaking as counsel to clients in a confidential way, so 
that if I use names I am assured that this is a closed meeting. 

I am informed and believe, and I think you know, that the same thing is being 
accomplished, probably, by the Biddle Purchasing Co. in most of the trade areas, 
if not all, by going to a net-price basis of purchases. There are several questions 
that arise and I want to discuss them so that we understand them. 

Section 2 (c) provides that the diversion of brokerage to a buyer is prohibited, 
or an allowance in lieu of brokerage. So that several questions are in the offing. 
Are the allowances that these processors, canners, sellers, etc., are making to the 
Biddle Purchasing Co. in lieu of brokerage? If this is the case, they are still 
under 2 (c) and the issue is still in the hands of the Federal Trade Commission 
because the Biddle Purchasing Co. must submit the method and details of how 
they propose to comply with the decision of the court of last resort. 

I have heard a lot of these things and I should like to make the observation 
here that if your president’s advice to you is followed, if you do know that Biddle 
Purchasing Co. is still getting brokerage or its equivalent for its purchases in 
your trade area, if you do know the facts about this, it is tremendously important 
that you tell the Federal Trade Commission about it quickly, because all this 
information will be a factor which the Federal Trade Commission will want to 
consider before they approve a plan of compliance with the decision by the 
Biddle Purchasing Co. 

Now I am coming to the second point of the Biddle case, which is really properly 
under the secod heading of my discussion, but I am going to bring it in here. 
That is this: Is it possible that the Biddle Purchasing Co. can go to a net-price 
method of purchasing without violating the court order? The court decision is 
on section 2 (c). If they do not get any brokerage or anything in lieu of 
brokerage and if it is a bona fide net price discrimination, then 2 (c) is not 
involved and the decision is not involved. Please note the distinction. If the 
allowance made is not brokerage and is not in lieu of brokerage, then the dis- 
crimination is a price discrimination under 2 (a) and it is altogether probable, 
if the price advantage sought is continued as a settled practice, there may be in 
the offing necessity for another series of cases involving that practice on the part 
of the Biddle Purchasing Co. 

I want to repeat, however, that the one big thing so far as the National Food 
Brokers Association is concerned, that does represent progress, is the interpreta- 
tion that has been made of section 2 (c), your brokerage section, by the Federal 
Trade Commission and by the courts. As a matter of fact, up to the present time 
there has not been a decision by the Federal Trade Commission or the courts 
adverse to your position in any respect. On the contrary, by slow progress in a 
few cases, all decisions have been in favor of your position. That does mean 
progress. It is obvious to all of us that one adverse decision, ultimately sup- 
ported by the higher courts, could destroy the entire Robinson-Patman Act. I 
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give it to you as my own faith and conviction that it won't be done, but no human 
can say what courts will ultimately do. 

The next question that might be asked is this: Is the Biddle Purchasing deci- 
sion final and binding upon the entire industry? The Supreme Court refused 
to review it. The answer is “no.” The Oliver Brothers’ case, involving the same 
practice exactly as the Biddle Purchasing Co. case, went to the Federal Trade 
Commission and is now before another circuit court of appeals, the Circuit Court 
of Appeals for the Fourth Circuit. The interesting thing about the Oliver 
Brothers’ case is that it was stipulated that the court could use the entire record 
in the Biddle case, and the court did use it. So we have at the present moment 
the three judges of the United States Circuit Court of Appeals for the Fourth 
Circuit considering the same question on the same record that the second circuit 
considered in the Biddle Purchasing Co. case. We observed the presentation 
of that case. We are familiar with everything that went into the brief of the 
Government in that case. We are convinced that it was admirably presented 
by brief and by argument and we have great hopes that the fourth circuit will 
follow the second circuit in its decision in the Oliver Brothers case. If that hap- 
pens it is not probable that the Supreme Court of the United States will review 
that case. If, however, the Fourth Circuit Court of Appeals should decide dif- 
ferently, then you have a decision in the second circuit one way and a decision 
in the fourth circuit another way and the Supreme Court will probably review 
the whole question. 

The Biddle Purchasing Co. case and the Oliver Brothers case are not the only 
cases that are being litigated. There are other cases. The Webb-Crawford case 
for instance. You may recall that the Webb-Crawford case presents the buying 
office broker problem. The Federal Trade Commission issued a ringing order 
in that case, again following our interpretation of “for services rendered” and 
our interpretation of section 2 (c). That case is going to be appealed to the 
Fifth Circuit Court of Appeals, and it will be heard in the fifth circuit. 

In the meantime the A. & P. case has gone to the third circuit in Philedelphia 
and that case will be heard before the judges of the Third Circuit Court of Ap- 
peals in Philadelphia. 

We have to the best of our ability kept in contact with the attorneys of the 
Federal Trade Commission to be of any assistance we could, leaving no stone 
unturned to the end that those lawyers would know what our interpretation of 
section 2 (c) is. The encouraging thing at the present moment is that to date 
the Federal Trade Commission has interpreted the law as we have interpreted 
it and the courts have approved that interpretation in every case to date. That 
is the encouraging side of this picture. 

The policy of the Federal Trade Commission is to move slowly and establish 
this law. They are moving slowly, but they are establishing the law. If the 
progress continues as favorably, I think we can afford to wait and be patient. 
It is all we can do in any event. 

Now we will turn to the second side of the picture. What of tomorrow? There 
are discouraging aspects to this picture, as yo. must well know. The first is 
that I think we are all pretty well convinced that those who got the profits of 
price discrimination in the past are not going to give them up without a struggle 
and if they get licked under one scheme they will move to another. The Federal 
Trade Commission is a small body, and I should like you to get this picture. 
They are a comparatively small body. They have not been given large appro- 
priations to enforce the Robinson-Patman Act. As a matter of fact, after its 
passage they were not given any additional appropriation at all. They started 
in to do this job with their old force. They have gotten a little additional appro- 
priation but not very much. They can do but one thing: By picking out cases 
they can establish the law. But I want to ask you if you can conceive of how 
a small organization can possibly police 130 million people. Eight or nine attor- 
neys are a pitifully small number assigned to handle these cases. There are 
only a few additional investigators in the field. Look at the number of manu- 
facturers and buyers in the various markets of this country. 

So I present to you the second problem. Assuming that the Federal Trade 
Commission establishes the law, what is the broker going to do about it? What 
is business going to do about it? What is industry going to do about it? And 
your counter-question I know is: “What can we do about it?” Well, fortunately 
you can do a lot about it because the Clayton Act has teeth. 

I should like to say parenthetically here something that I think you know and 
realize. We are living in a day of organization. Individuals are getting together 
more and more because we are living closer than we used to live, intellectually, 
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physically, and spiritually closer than we used to live. If men such as you ina 
profession such as yours do not exert all your strength to drive away evils that 
threaten your business life you are not doing all you can do. I think you realize 
that 

Now, what can be done under the law apart from the Federal Trade Commis 
sion Let’s hurriedly enumerate them. Of course, we would like to see the 
Government do this job entirely and leave us entirely in the background. That 


would be the ideal situation. The Department of Justice has concurrent juris 
diction, and the Department of Justice has United States attorneys scattered all 


over the United States. The Department of Justice can do under section 2 of the 
Clayton Act exactly what the Federal Trade Commission can do. It can bring 
compiaints It can make exa nations and issue cease-and-desist orders, because 
he Jurisdiction is concurrent, It can do more than that. It can bring injunction 
preceedings, an bring triple-damage actions, and the Department of Justice is 
the large organization. It is the prosecuting organization of the United States 
Government That fact is deserving of some of your consideration. 





You ask the question, “Why have 


t we gone to the Department of Justice about 








matter I will answer you very simply, and I believe you will agree with 
the philosophy ‘The Federal Trade Commission now understands the food broker, 
they understand our interpretation of the law, and they have been fighting for ou 
erpretation of the law. The question immediately arises in our own minds, 
“Unt this law is established, do we wat to take a chance of going to a new 
rganization that has not been educated as regards the food broker and as regards 
he law, and probably run into considerable difficulties?” That is a practical 
probl 
I present to you for your consideration the necessity of inviting the Department 
f Justice to do what they can do to clean up this desperate situation, because, 
fter all, is not this the truth: Haven't the big chains in a large measure been 
stopped True, they may have gone to net prices, but threats of triple-damage 
suits are a substantial deterrent. The big manufacturer is a little loath to violate 
the Robinson-Patman action openly. The threat of triple damages is ever pres 
el se iat I think it can be truthfully said, as the Federal Trade Commission 
rt says, that substantial compliance has been obtained on the part of large 
inits of iustr\ 


But here is one field I know you are interested in: The so-called voluntary 
chains have not been stopped. The Federal Trade Commission has one test case 
pending now Briefs have been filed, and a decision will probably come down 
before long on the precise point. That is in the Quality Bakers Co. case. The law 

be established in that case, but that is the first one. I would give it to you 
as my firm conviction that what the Federal Trade Commission has said in the 
4. & P. case and the Biddle case has settled the principles, as far as voluntaries 
are concerned, but in any event it has been said (and I have heard it more here 


before) that the so-called coop 


t} 


than I have heard it any where else or anywhere 
erative voluntary chains are going on as usual and bolder. Many of them are 
saying that they are entitled to the brokera They say it for two reasons. In 
the first place, they say they render a service to s¢ llers. And, in the second place, 
they say they are a cooperative and that section 4 of the act exempts them. The 
solution of this problem is just in the offing 

The Federal Trade Commission has proceeded to establish the law, but what 
can you do to establish universal acceptance of the law? I am not sure that the 
Federal Trade Commission knows, as a matter of fact, what is going on. I have 
good reason to know that they do not know what is going on in the voluntary 
chain situation in the United States. You can do one thing: You can follow the 
suggestion of your president and tell the Federal Trade Commission exactly the 
story of what is happening in your respective markets. You can do that. You 
can at least tell the Federal Trade Commission what the fact situation is. 

Assuming that we move on progressively in the enforcement of this act, what 
else can be done? Very considerable can be done by industry. Iam not sure (I 
present it to you as a question and not as a recommendation) that the Robinson 
Patman Act is eventually going to be adequately enforced unless this last step is 
taken and is taken by industry itself. Those who because of weakness or other 
reason secretly or openly continue to violate the Robinson-Patman Act after the 
aw has been established (and this is the little fellow as well as the big fellow) are 
going to do it just as long as they feel they can get away with it. 

There is one set of teeth in the Clayton Act that is very efficient and very 
vicious. Every retail grocer in the United States can use it. Every broker in 
the United States can use it. Every manufacturer in the United States can use 
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it. I refer to the triple-damage suit and I put to you the question as to whether 
or not ultimately this evil practice can be stopped after the law is firmly estab 
lished without a vigorous prosecution under the triple-damage section of the 
law. I am convinced that you need only 1 or 2 good cases in a trade area to 
put the fear of God into those who are inclined to be weak or dehant 

That in brief is the picture that I bring to you of progress to date and the 
problems ahead. The chief thing and the chief thought that I want to leave 
With you is this: The Federal Trade Commission may labor with their restricted 
force day and night and do a good job. Your good officers and committees may 
give of their time and their heart to do this thing and finish this work, but they 
cannot do it without your help. Fact information has got to come from the 
trade areas, and sooner or later some food broker, some retailer, some manu- 
facturer has got to stand up on his hind legs and bring triple-damage actions. 

The future is not hopeless. It is bright Kor anybody who likes to strugzle 
for right this is a challenge. The food brokers from my observation have neve! 





flinched from a challenge. I think you have one now {| Applause. | 
(Nore.—Mr. Myers had prepared a written and somewhat detailed analysis of 
the progress in, and present status of, cases before the Commission, of interest 
to members. This statement was not read to the convention, but was submitted 
to be included in the printed minutes of the meeting. It will be found in the 


appendix in this publication on p. 42.) 

President ReiLtey. Gentlemen, Mr. Myers has volunteered to answer questions 
that you may propound on something specific, as L know you will, adhering 
strictly to the points. If any of you gentlemen would like to ask questions on 
the subject that Mr. Myers so elequently covered, | am sure he will be very 
happy to attempt to answer them. 


Mr. Myers is very grateful to be relieved of responses This proves very 
conclusively that he has covered the ground so well there are no questions to be 
answered. 

Mr. Nicuonas J. JANSON (Nicholas J. Janson Co., Cincinnati, Ohio). May I 


ask if any steps have been taken with the N. R. O. G.? 

Mr. Myers. I did not say this in my main presentation because the informa 
tion is more or less informal. It is available L think to everybody, though, so* 
that it is not that we can find out any more than anybody else, but the investiga 
tion has started, is well on its way, and sooner or later | think we will hear 
something. I should like to say that so far as the Chief EXaminer’s office is 
concerned of the Federal Trade Commission, they have completed a lot of othe 
investigations of voluntary chains in which you are tremendously interested. 
Those cases are in the mill, on their way up to the Federal Trade Commission 
itself for action, and I would say in general those investigations, a, b, ¢, d, e, 
and f pretty well cover the field in which you are greatly interested. Have I 
answered your question specifically enough? 

Mr. Harry BE. Gitt (George A. Mendes & Co., Buffalo, N. Y.). I should like 
to ask Paul if it is any more important for the food brokers to get in their com- 
piaints of abuses in their areas than it is for us as an association to begin to 
combat the claim of these various groups that they are exempt. 

I would also make this remark to Paul while I am on my feet. I believe we 
all understand, but I think it is urgent that we should know that any complaint 
that goes into the Federal Trade Commission, the complainant’s name is used 
in no way, Shape, manner or form so that we can feel perfectly free to send 
in those complaints. 

Mr. Myers. I will comment on that last first. It is not necessary for any food 
broker to have any form at all. All he needs to do is to write a letter, a simple, 
plain, everyday businessman’s letter, to the Federal Trade Commission, Washing- 
ton, D. C., and say: “These are the facts. As I understand it, the Robinson 
Patman Act is being violated by these acts. Won't you please do something about 
it?’ Just as informal and as simple as that. Your name will not be used or be 
miade known. It will be a secret and sacred with the Federal Trade Commission 
as it can be. You can rely on it, 

There is one other thing that I should like to say to you in connection with 
that. I will recite an incident that will show you what I mean. Two days 
ago one of the Federal Trade Commissioners informally stated to me that the 
entire situation looked fine, that industry seemed to be complying, and. the 
Commission was being sustained by the courts and the situation looked grand. 
1 called his attention to the fact situation as I knew it about the voluntary 
chains. I am quite sure that he did not know the situation that I pictured 
and I am not sure that he believed me. 
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Now this is my suggestion: I think you ought to keep your central office 
advised of the situation in your locality. When you send in a complaint send 
it to Paul Fishback, so that when the time comes (and many times situations 
like this arise very unexpectedly) we, too, will know what the fact situation 
is and we won't be reporting rumor or hearsay. We will know what the facts 
are. If the facts are as we believe them to be, your association ought to know 
it in black and white and be able to go to bat on it. 

Harry, what was the other question? 

Mr. GiLu. The evil of these cooperatives, etc., about their claim for exemption. 

Mr. Myers. You have, of course, heard that claim made boldly. I believe it 
has been made openly that N. R. O. G. is a bona fide cooperative, and the others 
make the same claim that they are bona fide cooperatives. I mentioned the 
Quality Bakers proceeding. The Federal Trade Commission has brought that 
proceeding to settle that question. The Quality Bakers claim that they are a 
bona fide cooperative and under the law exempt. Of course, they are not. That 
seems to be the clearest of the difficult sections of the Robinson-Patman Act. 
I do not see much difficulty in the law there, that the cooperatives have any 
special privilege. They do not have any special privilege. They come under 
all the other provisions of the Robinson-Patman Act and very clearly so, but 
they have argued, and they have argued before the courts, that they are a 
bona fide cooperative and therefore exempt. 

I am tempted to say one thing that I think all the brokers ought to keep 
their eyes open for and that is this: A movement on the part of the cooperatives 
to get legislation to exempt them. I do not believe that intelligent cooperatives 
have much hope that they can establish their exemption under the present law. 
I leave that other thought with you because it is deserving of vigilance. 

Do I answer your question there? 

Mr. Giiut. That is fine. 

Mr. KLernserRGER (Harry Kleinberger Co., Scranton, Pa.). We had a case 
this week down in our market where Biddle sold a car of standard merchandise 
at $1.70%. That packer will have to quote the broker at the same price in 
that particular market, won’t he? On top of that he eventually paid the 
fegular broker 2% percent. There is a violation of the law right there, isn’t 
there? 

Mr. Myers. If the packer sells at a different price to competing buyers, I do 
not care whether it is a chain, voluntary, or independent (there is no classi- 
fication of customers in the act) and there is an injury to competition, there is 
prima facie violation of the Robinson-Patman Act. 

Mr. KLEINBERGER. Naturally he will because if I send him an order he will 
have to sell at the same price and still pay the brokerage on top of that, which 
will mean that the price will be less than $1.701%4 net to the buyer. 

Mr. Myers. I agree with you. 

Mr. KLEINBERGER. I saw the correspondence on it. 

Mr. Myers. Now get the importance: When you send a complaint to the 
Federal Trade Commission, if you say, for example, that “I heard that Mr. 
Blank, a processor, sold a bill of goods to voluntary, Blank”—the Federal Trade 
Commission will have no place to start an investigation. They have to know 
the name and address and they have to know the date, or the approximate date, 
and they have to know the parties involved in the violation, otherwise they 
cannot start any investigation. So your details are important. It is just in- 
stances like that with names and dates and everything disclosed that ought to 
be called to the attention of the Commission. 

Paul just called my attention to the fact that in my enthusiasm I said to 
send your reports to the central office. I did not mean that. I am quite sure 
that Paul will be glad to send them in to the Federal Trade Commission if you 
send them to him, but the point I wanted to make is if you send them in to 
the Federal Trade Commission direct send a copy to your central office, so that 
the picture as a whole will be before those who try to tell your story truthfully. 

Mr. Crrrrorp (B. T. Clifford & Co., St. Louis, Mo.). I happen to know of a case 
where our principals and other principals quote a commodity at $2.85 per case. 
Biddle openly quotes at $2.71 net, which is just the equivalent of the 5 percent 
brokerage. You are asking for reports of these alleged violations. I should like 
to know if that information would constitute something that the Federal Trade 
Commission could work upon. 

Mr. Myers. I think so very decidedly, because it is a prima facie violation of 
2 (a) and it may be a violation of 2 (c) because it may be an allowance in lieu 
of brokerage. 
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Mr. CLirrorp. Well, it is evidently that because it figures just that. 

Mr. Myers. Mr. Clifford, the important point I want to make is that instances 
just like that ought to be called to the attention of the Federal Trade Commission 
now, so that the Federal Trade Commission can ask the question of Biddle. 

Mr. CLirrorD. I cannot definitely state the packer who is quoting that to Biddle, 
of course, but I have seen Biddle’s quotation of $2.71 and I know of sales being 
made on that basis and I know my price is $2.85. So there is a discrimination 
of just 5 percent. That is all. 

Secretary Fisusack. You can state the commodity? 

Mr. CLirrorp. Yes. 

Mr. Myers. It must be the same brand, quality, and everything. 

Mr. Ciirrorp. Well, it might be under various brands. 

Mr. Myers. The same commodity and the same quality° 

Mr. CLirrorb. Yes. 

Mr. Myers. Well, it is a prima facie case very clearly. 

Mr. CLirrorp. What I am trying to get information on, is what I have told you 
here sufficient evidence for me to submit to the Federal Trade Commission, if I 
say substantially what I have told you? 

Mr. Myers. Do you know the seller? 

Mr. Ciirrorp. No, I only know that Biddle sells it and quotes it. I have seen 
the quotation. I do not know from whom they purchase it. 

Mr. Myers. Of course, you have this situation there: If the seller is quoting 
everybody at $2.75 

Mr. Cuirrrorp. The seller is not quoting. Biddle is quoting it. 

Mr. Myers. I know, but what is the seller quoting other people? That would 
be important in the fact situation. 

Mr. CuirFrorpD. Well, there are numerous cases similar to that. 

Mr. Myers. But you do not have to have every bit of information. If the 
Federal Trade Commission is convinced there is something back of that they can 
go to Biddle and they can get the name of the seller and they can go to the seller 
and find out what the seller has been doing with other customers, and they will 
do it. 

Mr. Cuirrorp. I can go ahead with what I have given you approximately and 
make a report on it? 

Mr. Myers. Right. 

Mr. Ciirrorp. That will be done immediately. 

Mr. Cook (E, L. Cook & Co., Chattanooga, Tenn.). On the question that Mr. 
Clifford brings up, that particular practice and that commodity is one which I 
believe is about as general as any commodity that this organization as a group 
could bring before the Federal Trade Commission. That thing is happening in I 
do not know how many territories. I have heard people say that very thing is 
happening: $2.85 base cost price and $2.71 from Biddle, and I believe that is one 
commodity with which we could as a group, as individuals in a group from various 
territories throughout the territory, bring the same type of complaint to their 
attention, and it certainly might be a very nice thing to bring before them from 
various territories. 

Mr. Myers. It may save another suit if you do it vigorously, because the 
Federal Trade Commission in the order that they are going to approve com- 
pliance may stop it. 

Mr. GrorGe R. Bennett (George R. Bennett Co., Inc., Buffalo, N. Y.). I should 
like to see this association go on record here today that every member here 
having any knowledge (and there is hardly any man in this room who does 
not have knowledge) of what Biddle is doing will upon his return to his respective 
market address a letter to the Federal Trade Commission calling some specific 
item to the attention of the Commission that Biddle is quoting. I think we can 
all do that and I believe if we sent an avalanche of letters to them it would help 
our cause a great deal. I should like to see definite action taken on that sugges- 
tion here today. 

Mr. Cook. That is what I have reference to. 

Mr. Ricuarp Bett-Irvine (H. Bell-Irving & Co., Ltd., Vancouver, British 
Columbia). Might I make a suggestion? I do not know what this commodity is 
you are talking about. 

Mr. Cook. Mackerel. 

Mr. Be.t-Irvine. Well, it should be code marked, too. I suggest that before 
you bring anything into the Federal Trade Commission you try to identify the 
article that you are selling and the article Biddle is selling. If the code marks 
on the cans are the same you have the information that you need. 
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President Reri_ey. I think that is quite right, Mr. Bell-Irving I think that 
Mr. Mvers has covered the importance of how to do it and when to do it He 
told von te rite letters to the Feder rrade Commission about specific instances, 
having the dat s nearly accurate or as perfect as possible, and he also said to 
do ! 

We have been talking about it and we have been listening to others talk about 

for the past venr Mr. Bennett has requested that we take action and I quite 

Mr. Benne Let's not talk so much but let’s do more. This is your 
) Pie 
I! | Wis ¢ \ ¢ \J Tenn ] re SPCO 
\I 
| ‘ or a me I 
hk \\ l tion Ist s ou would et have 
. ; 
I motion that every member present at thi n 
‘ } O } Federal Trade Cor sion ¢a ng attention 
} ( ! e Purchasing ¢ wherevel wssible cit 1 
‘ na { letter addressed » the Commission be 
v's off Ind s 

P lent Rer_iey. I think your motion is very clea Do vou understand it 

clearly, Mr. I cher? 

M | Ye si Mr. President nd I want to second the motio 

| cle R | | n re il moved cl se nded, ger 

‘ } re ’ I clearly and I \ I vou nnade iB 
nerfect 
rl \ I 
REI EB All in fave f the motion kindly signify by saving ve 
1) ‘ eany “noes”? Certainly not It is so ordered 
\re there any ther questions for Mr. Myers? I should like to have them 
va »> that he may retire to his comfortable chai He is t running 
gel I Noy Mr. Eek 

\i ( a \\ (y Bonstedt & Co P lelph ) We 
have-disenssed this grent inv vears I remember that I was in I City 

nd I : dbys dy ) he back woods that this is a local condition. It 

Sg é oO be prett irge dition, but I want the president presiding 
here today to ask you all this question if he will. Personally I have sent five 
distinet ises, giving all the n es, to the Federal Trade Commission and have 
had answers from them that they have been investigating them I should like the 
president to ask the members how many Cases they have sent in 

President Rettiey. I have no obejction to asking that question I will be very 
happy to. How many of you gentlemen present have sent any reports of viola 
tions into the Federal Trade Commission as of today? Well, we have a corporal’s 


guard. Mr. Eckman, but I feel very certain, Mr. Eckman, that although there 
have not been very many of the brokers sending in such reports, after Mr 
Bennett’s motion, which was carried unanimously, a deluge of such reports will 


go into the Federal Trade Commission and I think we all have a very splendid 
dea of what effect that will have We have been in Washington and in the 
sanctum sanctorums of the Congressmen and Senators. When an avalanche 
of protests come in they just simply cannot wade through them. That is a very 


impressive fact and I know we will have a very great effect 

Mr. Tuomas (Thomas Brokerage Co., Fort Wayne, Ind.) : With reference to 
sending copies of these complaints to the Federal Trade Commission to our 
association secretary, is it understood that the same confidence is within the 
office of the secretary and the official family of our association as with the 
Federal Trade Commission? I should like to have that made clear because I 
am not sticking my neck out to get it cut off 

President Rem_Ley. Gentleman, you can trust the officers of your association 
to conduct themseives as gentlemen with due decorum and respect for your 
confidence, and I can answer by saying, “Have no fear. Your officers are just as 
much interested in conducting it in confidence as the Federal Trade Commis 
sion.” I can asure you that respect will be fulfilled. 

Mr. EckmMAN. The reason I bring this up is I am president of our local asso- 


ciation in Philadelphia and our own members have come to me with specific 
cases of violation of the Robinson-Patman law. I said, “What are you going 


to do about it?’ 
“Well, I do not know.” 
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You have the evidence, gentlemen. If you do not want to send it in under 
your name, give it to me and I will send it under my name.” 

In no instance have they furnished me with that evidence. What are you 
afraid of’ If you do not do it you are going to be out of business anyhow, 
so you had better get busy and do it. 

Some years ago we wanted to take up a subscription here to further this thing 
and somebody suggested $10 a member. One fellow got up and he did not want 
un\body to suggest a certain amount. He said that somebody might give $100 
und somebody might not be able to give $10. <A fellow in back of him said, 

What is the matter with you? I saw you pay $12 for a theater ticket last 
night. Aren’t you willing to pay $10 for your business?’ He sat down 

Now aren't you willing to square away and furnish the information to Wash- 
hngton on the law that you worked so hard to get through, that we went down 
and sold to the Congressmen and Senators’ Aren't you willing to furnish them 
vith the evidence? If you are not, let’s shut up. 

President Remiry. 1 did not know that Mr. Eckman had any Irish in him. 

Mr. Tuomas. May I have another word, sir? 

resident Retttey. Indeed, you may. 

Mr. THOMAS. I happen to be one of those who have had the experience of 
sending in a complaint. I recognized that these people who were stealing the 
brokerage were doing it behind my back. So 1 had to be a sort of detective 
ind get together sufficient papers to substantiate my attitude and my statement 
to the Commission, I mean photostatic copies of invoices if possible, of ware- 
house delivery tickets if possible, and of quotations if possible, the actual mer- 
chandise and pictures of it if possible, and make sure that everything that I 
said to the Commission was backed up with some facts. It is a mighty fine 
litle file to have in your possession after you make complaint, if you are called 
upon by some investigator, if it can be done, and you will get immediate response 
from the Commission. [Applause. ] 

President Retmury. Gentlemen, Mr. Myers has offered a thought which I think 
has tremendous weight in the discussion because you are discussing Biddle. 
Do not confine your reports of violations exclusively to Biddle. There is quite 
a group. What difference does it make who it is, whether it is Biddle, 
N. R. 0. G., I. G. A., ete... Write letters about me or anybody else who is violat- 
ing the law as far as the Federal Trade Commission cases are concerned. Cover 
the waterfront, the entire territory. 

Mr. Thomas, I hope you entrust your officers with extreme confidence in 
handling them. 

Mr. Tuomas. I do, sir, and I want that understood, but I am afraid that clerks 
may be a source of information. You know that Paul’s eyes cannot be every 
place and neither can yours. I think he has fine people working for him. I 
did not want to put out the word here that I feel that no confidence can be 
placed in the official family of this association. I believe in them and I think 
they would treat it confidentally, but I wanted it on record so that these boys 
would not be afraid to write in their complaints and to send copies to the asso- 
ciation. That is my viewpoint. [Applause. | 

President ReEILLEY. Mr. Fishback would like to make an observation. I hope 
it is perfectly clear, Paul. 

Secretary FiIsupack. Mr. President, I think it should be entirely clear to 
the entire membership that any communications which come in to the office are 
considered privileged communications between the member of the association 
and his own association office. I give you my assurance now that copies of any 
letters which you send to the Federal Trade Commission should be addressed 
to me personally and the word “personal” should be written on the envelope. 
None of the employees in the office will open letters which come into the office 
marked “personal.” They will receive a second charge that letters marked “per- 
sonal” must be held unopened until I return to the office, if I happen to be out 
of the city. 

I assure you further that there will be a separate locked file, in which those 
communications will be kept at all times and there will be only one key, which 
will be in my possession except at such times as I must take those communica- 
tions out, either for cooperation with counsel in work that we may be doing with 
the Federal Trade Commission, or at the request of the President and the execu- 
tive committee. 

While I am on my feet I should like to make one further observation. Follow- 
ing Paul Myers’ suggestion which Jim Reilley just put to you, George Bennett's 
motion was exceedingly well conceived because of its timeliness. I think there 
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should be an avalanche of as specific information as you may be able to obtain 
fall upon the Federal Trade Commission as quickly as possible with respect to 
continued violations of the Commission’s and the court’s order in the Biddle 
case, 

The purpose of that, as Paul Myers explained to you, is to make sure that 
when Biddle files his compliance certificate, or whatever they call it, the cer- 
tificate of compliance may be sufliciently binding to give us the relief to which 
we feel we are clearly entitled, and I think that we should concentrate in the 
immediate instance on the Biddle Purchasing Co. situation. However, as Jim 
said following Paul's suggestion “Do not let that restrict you from filing your in 
formation with the Commission against any of the so-called voluntary group 
buying organizations. I could stand here and name them all.”” There are several 
of them, including some that have been named here and many others. The more 
information the Federal Trade Commission gets from the industry, a cross 
section of the industry all over the United States, that these things are going 
on and are wrecking the grocery trade, the more interest they will have in 
some 25 or 30 cases of which your association has definite knowledge of havin; 
been filed with the Commission and the more likelihood there is of some effective 
and perhaps a little more immediate action by the Commission. 

So concentrate on the one to make sure that case is not permitted to be 
come too flabby, but do not concentrate on that one to the exclusion of the 
others which are hurting you perhaps equally as much. [Applause.] 

Mr. Ret~ttey. Gentlemen, I should like to present our associate counsel, John 
R. Yates, better known as “Rusty.” I know that he will have something to add 
to the splendid contribution of his senior partner. [Applause.] 


ADDRESS BY MR. JOHN R. YATES, ASSOCIATE COUNSEL, WASHINGTON, D. C. 


Mr. JOHN R. Yates. Mr. President, Mr. Secretary and members of the associa- 
tion, I will never forgive my friend, Jim, for calling on me immediately follow- 
ing the oratorical and philosophical address of Paul Myers, because I am sure 
that anything I may say now will fall terribly flat. 

I am very grateful and happy, however, to have the opportunity to greet you 
all collectively. Unfortunately, I cannot greet you all individually, although it 
is a source of joy that the number I can greet individually increases from year 
to year. 

I do want you to know that while great work is not always what one might 
call a pleasure, it has been a great pleasure at all times to work in Wash- 
ington on the front line with your officers and your committees. 

Paul Myers has given you some indication as to the difficulty which the words 
“except for services rendered” have caused in the administration and enforce- 
ment of the Robinson-Patman Act. In the past 10 days I have had the pleasure 
of listening to the argument before the Circuit Court of Appeals for the Fourth 
Circuit in the Oliver Bros. case. I also heard the Biddle case argued before 
the second circuit in New York City. The phrase “except for services rendered,” 
as used in 2 (c), has stood out like a sore thumb and the courts have seemed 
to grope for some enlightenment as to just what those words mean and from 
whence they came. I was gratified to see that the second circuit was not fooled 
by those words, and, if I am any judge of the opinion of the court, after hear- 
ing the questions they asked, I feel certain that the fourth circuit will also not 
be fooled into being persuaded that a buyer or buyer’s agent can possibly render 
bona fide selling services to the party from whom he buys. 

Now, somebody said, “no poetry’ when I came up here. He must have had 
some advance information of some sort, because I am going to impose upon your 
time long enough to submit to you my first, and probably last, attempt at 
emulating the gentlemen of verse. I hope that if there are any fresh fruit and 
vegetable brokers among you, you have no products in your pockets, and if you 
do that you will let me have 1 minute after I finish before you let fly. I hope 
in that time to be out of range. 

The title of this poem is “Except for Services Rendered.” It follows: 


In nineteen hundred and thirty-six in the balmy month of June, 

A babe was born on the statute pooks, sometime in the afternoon. 

This babe had been planned for many months, and in certain form conceived. 
Its future was bright and its work cut out, so at least the doctors believed. 
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Now the need for this babe in the business world for quite some time had been 
vital, 

For certain big shots had grown up in the gang (let’s ignore for this purpose 
their title), 

They cared not a rap for the life of their pals; their wealth and their power were 
supreme. 

Toward those ends they strove, by fair means or foul, 

And their growth was quite rapid, t’would seem. 


They sought in their dealings with fellow men, an advantage o’er others in price, 

Not caring a jot of the form it would take or from whom they would chisel 
this slice. 

Be it discount, allowance, commission or what, whether earned or a breach of 
good faith, 

Mattered not in the eyes of these moguls of wealth. 

“We demand it, you pay it,’ they sayeth. 


So the babe was conceived and brought forth into life, for the purpose of stopping 
this racket, 

And all fair-dealing men in the business world were as one in their purpose to 
back it. 

But lo and behold! when the babe came to life and the doctors observed what 
was tendered, 

“This two ¢ appendage, from whence did it come, 

Those strange words ‘for services rendered.’ ” 


“Alia!” said the big shots with glee in their voice, 

“Our practices how can continue, 

For ‘services’ great to our sellers we give, though we may sap their blood, bone, 
and sinew.” 

But the babe went to work, although crippled perhaps 

Uncle Sam lent his hand in great fashion. 


“Hold on,” said the old gent, “You're wrong as to this,” and the big shots began 
to turn ashen. 

“But we've still got the courts,” cried the big shots en masse, 

The courts will uphold our contention. 

They'll reverse Uncle Sam when they listen in awe to our legal array of great 
mention.” 

But the courts (bless the courts) just couldn’t be fooled, they saw naught in the 
babe that was tendered. 

Which gave to the big shots what never was earned, on the false plea of “services 
rendered.” 


But the big shots die hard and continue to fight, they'll strive hard to interest— 
guess who. 

The land’s highest court, with the hope in their breasts that some miracle just 
must be due. 

So the future must tell whether babe’s strange appendage, 

Which threw some in great consternation, 

Is present but harmless, living but dead, 

Or requires needed skilled amputation. 


[Applause. ] 


President Rem.tey. Gentlemen, I hope that Rudy Vallee is not tuned in. My 
Time Is Your Time, and if there is any subject matter which you would care to 
discuss, I will stay here on my time. 

Mr. GiLtL. Those who were here last year recall that I was bitterly opposed 
to outside speakers in our conventions. I am not throwing rocks at the execu- 
tive committee, but when our public speakers came in here this room was prac- 
tically full of food brokers; by the time they were through and we came to 
that masterpiece, the President’s address, it was a shame the number of men 
who had left the room and more so since our counsel, Paul Myers, had some- 
thing that was of vital importance and of interest to all of us. I say this because 
I see that one of the members of the resolutions committee is still here. I hope 
they will bring in a resolution tomorrow prohibiting outside speakers in our 
private conventions. That is just a word for them to consider, Mr. President. 
[ Applause. ] 

President REILLEY. May I offer a word in defense? 
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You may 
ReILLEY. Two questions have been more or less paramount in the 
food broker av “us” with no reservations, and they are, 
ss amount to?” Ihave heard that many, many 
the question, “What is this National Grocers’ 
ve Mr. Willis and Mr. Vander Hooning clarify 
at Cecil DeMille would be here and show the movie. 
nterested in what is on the minds of the retailers because 
g definitely on their minds. I think your thoughts about 
ake rrupt is well taken. I take no exception, Mr. 
cisin 
any further comments, gentlemen? 
N. DatLy (the \. N. Daily Co., Ine., Philadelphia, Pa.). I heartily 
Harry’s remartk | had intended to make a few remarks that would 
tary f intended to make a few remarks com- 
morning You, as well as all of us, 
all of us, must feel convinced that the 
this morning’s session was ample testimony 
cacy of holding our meeting prior to the beginning of the 
ther conventions and before the presence of principals and 
the general conventi 
to minimize the importance of that feeling 
» this morning and which also filled me in the early moments 
rnoon’s session think it was a wonderful testimonial of the 
the members in the business affairs of our association I do hope 
ere has been a falling off in attendance in the later moments 
n, it will in no way diminish our interest or prevent 
the work as it was so splendidly begun, and I concur, as 
e beginning, with the suggestion that in the future, unless there 
serious and very graye matter, we confine our proceedings and our 
to the members of our own association 
L-IRVING. Ma ask a question of enlightenment I happen to be 
of the resol ! nmittee, and it has just been suggested that 
r bringing in a resolution tomorrow limiting the speeches or the 
n these meetings to members of the association. I should like a little 
discussion on that, Mr. President, because my impressions of the dis 
sions here today were that they were intensely interesting and had definite 
n to the welfare of the food brokers in both instances, and I think that 
serious consideration should be given to eliminating outside speakers on 
subjects that have definite relation to the welfare of our menbership. That 
impression. I may be wrong and if I am wrong I welcome further com- 
ts on this view for our edification with a view to a resolution tomorrow. 


RESOLUTION NO. 6 


ment of principles at our annual meeting is always in order, although 
never be necessary. 
een the consistent policy of this association to pursue a steadfast 
designed to insure a complete recognition of the principle of fair play 
d fair-trade practices throughout the entire industry. 
We have always endeavored to have voluntary recognition of, and compliance 
th, the principles of economic and ethical decency, appealing to the law only 
hen other appeals have failed: Therefore be it 
Resolved, That we endorse and approve the initiative of our officers and 
committees in their consistent endeavor: that we urge that the same course 
be steadfastly held: that the officers and committees for 1939 take such steps 
as they deem necessary and expedient to hold the gains thus far made, and 
to advance the cause of the fair and ethical trade practice movement, relying 
upon the judgment of the officers and committees to consult the membership by 
referendum or otherwise before committing the association to extreme changes 
if policy or program. 
Is there any objection to that, gentlemen? If not, it stands approved. 


RESOLUTION NO. 7 


It is the considered judgment of this association that the Clayton Act, as 
amended by the Robinson-Patman Act, is adequate to control and prevent dis- 
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criminatory practices and the illegal payment of brokerage, or a discount or 
allowance in lieu thereof to buyers or their agents or representatives. ‘To be 
fully effective it should be vigorously and promptly enforced. 

Full credit is given to the Federal Trade Commission for the work thus far 
done as the enforcement agency of the Government under the provisions of 
the law. There is likewise full realization of the limitations imposed by man- 
power, finances, and the magnitude of the job to be done. On the other hand, 
a condition exists peculiarly within the food and grocery industry by which 
illegal price concessions are being made through the payment or allowance 
of brokerage, or its equivalent, to buyers or their agents or representatives. 
Until this illegal practice is stopped there can be no security within the entire 
industry and there can be no stability of prices. Without stability, growers 
and preducers of food products, processors and manufacturers and all distribu 
tors suffer from unfair competition: Therefore be it 

Resolved, That the Federal Trade Commission be petitioned by the National 
Food Brokers Association, in convention assembled, to expedite without further 
delay all investigations of alleged violation of the provisions of the Clayton 
Act as amended by the Robinson-Patman Act: that complaints issue likewise 
without delay in all cases wherein the investigations disclose apparent violation 
of the law; and that orders be issued as promptly as possible in matters pending 
under complaint, all to the end that industry may understand what the law 
means, and may appreciate the fact that it is to be fairly and determinedly 
enforced, thus more widely spreading voluntary and full compliance and bring- 
ing to an end an intolerable condition more especially noticeable in the food and 
grocery industry. 

Now, gentlemen, since this Resolution No. 7 just read has been acted upon 
by your committee further thoughts have been advanced, too late to be type- 
written. The appropriation of sufficient money to the Federal Trade Commis- 
sion for them to get to work on this job in a real way seems to many to be the 
key to the problem, and mindful that during the big push of the Robinson- 
Patman work—you will remember, practically every member of this association 
went to bat, and some seem to feel that it is now time for them again to go to 
bat—the suggestion has been offered that every member begin to write to his 
Congressmen and Senators just like we did when the Robinson-Patman bill 
Was going through, and see if by work of that character proper money cannot 
be given to the Federal Trade Commission for them to go ahead even more 
vigorously with this work. 

That could have been boiled down into fewer words by the resolutions com 
mittee, but I was requested to add it as I have. 

What will be your pleasure with this Resolution No. 7? 

Mr. GIL. I move its adoption. 

* * * The motion was seconded. * * * 

Mr. Paver. It has been moved and seconded that Resolution No. 7 and all 
previous ones be adopted. Anyone contrary’ It is so ordered. 


RESOLUTION NO. 8 


Many, if not all, of our members will recall those stirring years of 1935 and 
1936 when we were in the midst of the Robinson-Patman legislative battle. 
Your leaders, as the record will show, carried the banner of this association 
against the forces of monopoly in the food trade. 

It, therefore, seems most proper, especially at this particular time that it be 

Resolved, That the National Food Brokers Association unanimously endorse 
the action taken by the 75th Congress and the President of the United States in 
authorizing a thorough investigation of monopolies and monopolistic practices, 
and that we pledge the cooperation of our association to the Antimonopoly In 
vestigation Committee and urge it to speed its investigation. 

Are there any objections to that resolution? It is so ordered. 


RESOLUTION NO, 9 


It is not necessary to remind the food broker that we are witnessing epochal 
changes in every kind of activity, governmental, social, economic, mercantile, 
transportation, communication, ete. By the record of the past, out of these 
transitions will come better and improved methods. We feel that these objec- 
tives will sooner be realized if we, among others, voice our concern over the 
increasing burden of taxation, Federal, State and municipal, and the continu 
ously mounting public debt and expenditures beyond income. 
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In this great country of ours, with a background of 160 years of democratic 
tradition, the people have awakened to a new consciousness. They realize that 
the human budget must be considered along with the financial budget, and to 
achieve that happy balancing of both be it 

Resolved, Vhat all public servants, chosen to safeguard the welfare of those 
who choose them, be counseled to: 

See that iaxes are not increased and if possible arrange for reductions in 
to give business generally further incentives for development. 
» work for economy and the elimination of wasteful projects. 
‘re any objections to that resolution, gentlemen? If not, it is so ordered. 
RESOLUTION NO. 10 
hase and accumulation of merchandise of many kinds by the Federal 
Commodities Corporation and other agencies of the government is a 
apprehension among those who produce and distribute such products: 
t 
Chat the National Food Brokers Association take such steps as may 
necessury in arranging conferences between the agencies of the Gov- 
nd representative members of the industries affected, to the end that 
practical methods for the disposal of surplus stocks can be arranged. 
»any < bjections? It is so ordered. 


RESOLUTION NO. 11 


od brokers, particularly those who sell heavily of canned foods, have 
e past nuinber of years viewed with deep concern the extremely low prices 
at which many major items have at times sold. The food broker realizes that 
in the wake of these extremely low levels economic losses follow, not only to the 
canner but losses that extend to the farmer, the grower, the seed men, and other 
branches of the industry. The food broker feels that the cause of these losses 
should, if possible, be ascertained, so that the industry can be better equipped 
to cope with same 
The members of the National Food Brokers Association have followed with 
keen interest the presentation of this subject by President Karl Kuner, of the 
National Canners Association, before the various State and sectional conventions 
of the past 60 days: Therefore, be it 
Resolved, Vhat the National Food Brokers Association, as an association and 
each of its members heartily endorse this movement and urge the National 
Canners Association to continue its efforts to the end that the inauguration of 
an economical research program be had at the earliest possible moment and 
the work carried through to successful conclusion. 
\re there any objections? If not, it is accepted. 
RESOLUTION NO. 12 


Last year there was presented to you a resolution bearing upon the sancity 
of contracts. In view of the experience of the past 12 months, it is desirable 
again to call attention to the undisputable fact that the violation of contracts 
of sale either by buyer or seller in addition to being unethical and unfair to the 
parties to the contract works a distinct hardship on the food broker who can 
rarely, if ever, collect the commission or brokerage which he earned when he 
brought about the sale of which the contract is the written evidence. Cancel- 
lations without warrant, without consent, and without compensation to the food 
broker, add measurably o the food broker’s cost of doing business and deprive 
him of earned income: Therefore be it 

Resolved, That the members of the Nationa] Food Brokers Association, in self- 
defense as well as in supporting the moral, legal, and ethical questions involved 
in arbitrary and otherwise unwarranted cancellation of contracts of sale, pledge 
themselves to use every fair and reasonable means to make sure that both parties 
to any contract which they have brought about fulfill such contract in letter and 
spirit, without deviation, the only exception being in such instances as there may 
be by a reasoned three-way agreement to the change or cancellation of such con- 
tract entered into by the seller, the broker, and the buyer. 

If there are no objections to that, it is so ordered. 
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BESOLUTION NO. 13 


The food broker reads and hears much these days anent assiduous movements 
tending to undermine the principles upon which this Government was founded, 
and it, therefore, seems most proper that this body of good American citizens— 
and we will include our Canadian friends—resolve that our membership reaffirm 
its allegiance to the Constitution, our country and to its flag, and be alert in 
preventing the growth of any influence which will be derogatory to those liberties 
guaranteed to our people under the Constitution, 

I am sure there will be no objections to that resolution. 

Mr. Stocum. Then we can go on almost unlimitedly to show you 
examples now of how the interpretation of section 2 (c) has abso- 
lutely changed the effect of the broker in the food business and has 
allowed him to start usurping and taking over the functions of the 
wholesale grocer. 

Here is a letter which was sent to me voluntarily by a broker down 
in Jacksonville, Fla., which says among other things that: 

We spend 75 percent of our time at the retail level helping the merchants 
properly display the products, picking up unsalable goods, building mass displays. 

Then he attached an order blank to his letter which is headed “Re- 
tail Stock and Order Sheet.” It is an order form used by the brokers’ 
salesmen in selling to retailers for the wholesaler. It is then turned 
over to the wholesaler to be filled. 

In that respect I call your attention to what I believe is a legal abuse 
of section 2 (c), that if a broker cannot pass on any of his brokerage 
to a trade buyer in the form of either money or services, how can the 
broker go to a retailer and take orders for the wholesaler and bring 
them back to him to be filled without becoming a virtual servant of the 
wholesaler ¢ 

1 was told by a wholesaler friend of mine not long ago in the State 
of Washington that the food brokers in that market have so thorough- 
ly served the wholesalers with the broker salesmen that the whole- 

salurs, if the present services of the brokers were taken away from 
them, would have to hire 50 salesmen to take the place of the broker’s 
salesman. 

Now that simply means that the brokers today are taking over the 
function because they are the ones that have the money tospend. They 
are taking over the function that the wholesale grocer used to have 
because he does not have the money to spend. 

The CuatrMan. Why do they get more money to spend than you 
have? 

Mr. Stocum. Because they have brokerage at the higher rate on 
the average than the wholesale grocer has to spend. A wholesale 
grocer gets one-third to one-half cent when he gets through, and the 
brokerage rates are higher than that. 

The CuHarrMan. What do they get? 

Mr. Stocum. They range from | percent, they used to range up as 
high as 5 percent. 

Now that violates the Robinson-Patman Act in more places than 
just section 2 (c). That violates I believe section 2 (a). 

I cannot understand how the brokers can do that without the Federal 
Trade Commission having investigated as to how they can spend 
brokerage to get orders and perform services for retailers when we as 
a voluntary group cannot do it. We have been told, “You cannot do 
it, you have to stop.” 
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Now they have done that for 17 years, and it has become virtually 
trade practice with the result that nobody stops to think or has stopped 
to think up to now that it is illegal. 

Now you come along here to a further evidence of the fact that the 
brokers are performing these services, and here is a reproduction of 
the weekly digest of the American Institute of Food Distribution for 
January 16, 1954 which says that 55 percent of the food brokers are 
furnishing retail merchandising service. It has a number of references 

here quoted from all over the United States to show the kind of 
service the wholesalers are getting from the food broker, but it has 
crown to be such trade practice that it comes out openly. It is pub- 
lished 

I submit to the committee the fact that if it is illegal for one group 
to spend brokerage that way, lil is Illegal for another group to spend 
that brokerage money that way. 

Further, there came another yo a of March 27, 1954, which goes 

to sav still further about how that is done. Iam submitting both of 
these for the record. 

ntact all the A and B retail outlets in our territory This is done on a 

schedule and costs are shared by four principals who pay us 20 percent 

1 we pay the additional 20 percent. Orders are turned over to whole 

for delivery and service Monthly reports are submitted to principals 
all imperative data contained in each report. 


They are rendering a complete service from the selling standpoint 


that the wholesale grocer used to do because the wholesale grocer is 


prohibited from earning brokerage by reason of the fact that he is 
prohibited from competing in that field. He can compete in any other 
field but not that one. T hey come in and the Vv cannot compete with the 
wholesale grocer and -the broker when he goes in to call on a store 
does not sell the wholesale erocer’ s whole line. He just sells the items 
he is person: ally interested in. ; 

So he renders a complete service for his principal, but the whole- 
si M5 r stands on the outside, and he can take that business if he wants to 

‘he can let it go. He has to take it the way it comes to him. 

ities is the letter I got from Campbell Stewart, president of the 
Certified Grocers of California, Ltd., a very large retail owned co- 
operative. Mr. Stewart says things in here that show that the trade has 
been changed around out in his part of the country just as much as 

t has anywhere else. He says: 

The old concept of the food broker's function has changed, and is now geared 
to this new age of distribution, and they are performing as manufacturers’ sales 
representatives in the retail field primarily, as well as representing their prin- 
cipals to distributors. * * * Naturally, they take many orders, and we are glad 
to handle these orders as they come to us. * * * Today the great volume is 
handled by organizations such as ours who do not use salesmen. Food brokers 
accepted the new methods widely developed here and quickly saw the need for 
sales staffs of their own. 

I offer the entire letter for the record. 

Mr. Stewart is vigorously supporting the food brokers’ position 
against us. He should not do otherwise because they are doing much 
of his work for him. In case anyone thinks that this practice just 
goes on in Florida and California, I offer you two order blanks of 
Illinois brokers showing that they are doing exactly the same thing. 
I ask you also to include these in the record. In this case I have 








PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 89 


obliterated the names of the wholesale grocers to protect them against 
retaliation. 

It is a common practice for the salesman of a broker to do the selling 
job for a wholesale grocer. 

Now I would like to call the committee’s attention to another atti- 
tude of the Food Brokers Association to show how completely they 
have been able to take over in their thinking of this problem the full 
function of whatever they want to do w ithout any regard for whom it 
hurts. 

“How Unfair Can One Get 2” is the title of a bulletin that was put 
out by the Food Brokers Association on April 23, 1952, their Bulletin 
No. 1657. I contend that this bulletin was intended to provoke brokers 
to take positive action of some kind. It says: 


How unfair can one get? 

There are several unfair practices being carried on in the food industry today 
by some principals. We feel that one of the most unfair, discriminatory prac- 
tices used by some is the holding out of what they call “house accounts.” And 
apparently some brokers are aiding this practice. 

Look at it from customers’ standpoint. In the first place, why do principals 
maintain so-called house accounts on which the broker gets no commission or 
only a part of the regular commission? Surely it is the principal’s advantage 
to have the broker interested in building goodwill and sales for his products 
with all buyers. So it is only natural to assume that there is a chiseling deal 
involved when some principals insist on such a policy. 

What happens to the money that is saved in such cases? Is it logical to 
assume that the principal is not paying the Commission to the buyer and instead 
is pocketing it for himself? Is it not that this brokerage is held from the broker 
to permit the principal to engage in some kind of illegal price discrimination or 
illegal allowance in lieu of brokerage with these house accounts? 

Though they may be sold on a net basis, legally and morally it could be inter- 
preted only as given brokerage to the buyer. When referring to illegal proce- 
dure, this is something for the Goverment itself to check into. And we under- 
stand considerable checking is being done at the present time. If and when 
these cases are publicly announced, such deals will no longer be secret deals. 
Of course, the brokers who agreed to handle sales on such a basis will be known. 

But illegal or not, can any food broker look his customers in the eye and feel 
that he is treating them fairly when he has agreed to a policy of so-called “house 
accounts”? It can be assumed that 9 chances out of 10 this is making it pos- 
sible for these so-called “house accounts” to own their merchandise on a lower 
price basis than their competitors—the people on whom all of you are dependent. 


I repeat, I believe that this letter was intended to incite concerted 
action on the part of brokers against both buyers and sellers who 
want to do business without a broker. And I cannot understand why 
the Federal Trade Commission would not be interested in such an 
attitude on the part of the Food Brokers Association. 

I claim that it comes from the fact that section 2 (c) of the 
Robinson-Patman Act has given them such a complete monopoly of 
ihe brokerage function that they simply have sent out articles like 
this intended obviously to make a broker mad enough to say, “Now if 
that fellow won’t give me a brokerage I certainly won’t represent him 
in that town the way he wants me to, and I will get even with him.” 
I think that is the intended effect of that statement. 

Now there is one more statement that I do want to make and that 
is to bring before your attention the Topco case which has just been 
brought by the Federal Trade Commission against Topco Associates, 
Inc. 

The Topco case was filed by the Federal Trade Commission on 
February 2 this year against Topco Associates for violation of section 
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2 (c). The complaint alleges a violation of the brokerage provision 
by 

what respondent termed a cost-plus arrangement, whereby the seller would fur- 
nish the respondent a breakdown on the costs of his raw materials plus the 
costs of manufacture, cost of cans, cartons, packaging, and so forth, but exclud- 
ing all sales expense which included the cost of brokerage. 

Ap pare ntly the Commission now considers it illegal to sell food 
without paying a brokerage commission to some food broker. They 
say this is an illegal situation, but it is illegal from the standpoint that 
somebody is not going to earn brokerage or somebody is trying to be 
compet itive W ithout the broker: age. 

Now the essence of this whole thing is not a selfish matter. I have 
been identified with independent retail grocers at the level where it 
counts, which is doing business with them day in and day out since 
1925. I have been familiar with our efforts, our company’s eftorts 
to performa a good job for retail grocers since 1919. I do not come toa 
meeting of this kind persona non grata in the food business. I come 
here, I feel confident, with a reasonable amount of respect for the 
food industry. I know Rogers does not like me, but I know he respects 
me as well as I respect him. 

I have known Mr. Rowe for a good many years, and I respect him 
very highly. I know a good many members of his organization. We 
are on different sides, but Mr. Rowe's organization has an honest dif- 
ference with us. 

His difference is this: That his wholesale grocers are not wholesale 
grocers that are known for their concern and their interest with re- 
tail grocers. They are not men who are working closely on the average 
with retail grocers in operations where they get together. And they 
are situated throughout an area that has not been “highly developed 
in voluntary group operation. 

So I have respect for his feelings, but the point is that the chain 
stores are ope rating in parts - the c ountry where our operations have 
to have every advantage we can possibly get, and the advantage we 
have to have is to put this ret teller on the same comparable basis. 

Now a gentleman here sums up the whole matter in one letter, and 
then I will be through. This gentleman is a professor of retailing at 
Harvard University. He has no more interest in this thing than that 
of an economists. Now there are people who do not like Harvard. 
There are people who do not like other universities. There are people 
who do not like university professors. But nevertheless these gentle- 
men have the facility, the understanding of things sometimes better 
than some of us, certainly myself. 

He says in this letter which I will ask to be placed in the reeord—— 

The Carman. It will be made a part of the record. 

Mr. Siocum (reading) : 

I am delighted te learn that under your leadership a group of independent 
food merchants is planning a vigorous fight to regain the natural economic rights 
and the competitive strengths that have been taken away from them under the 
existing court interpretation of section 2 (c) of the Robinson-Patman Act. 

The case against section 2 (c) in its present well-established interpretation 
rests solely on the following basic points: 

(1) Section 2 (c) is in no sense an integral part of the Robinson-Patman Act 
as a whole, and the anti-price-discrimination provisions of the act are actually 
quite independent of section 2 (c). 
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(2) The original purpose of section 2 (c) was to correct certain abuses in 
buying practices which took the form of dummy brokerage payments, i. e., pay- 
ments made for services allegedly rendered when in fact no such actual services 
were rendered. The validity of payment for services rendered was a funda- 
mental part of the original concept. It was only the phony brokerage fees that 
were sought to be eliminated. 

(3) But because of cloudy and unskillful wording of the language of section 
2 (c), an interpretation was developed by the Federal Trade Commission and 
the courts which wholly changed the original intent of the section (actually, in 
fact, by altering the original punctuation), and converted it into a virtual bul- 
wark of monopoly for food brokers. The “services rendered” concept was inter- 
preted right out of the section, and in its stead was introduced the quite different 
concept that payments for services of a brokerage nature, i. e., services of bringing 
buyers and sellers together, could be made only to brokers and not to any other 
persons who might actually perform those identical services. 

(4) The notion that any particular type of business enterprise or business 
institution has the right to monopolize the performance of and the payment 
for any particular set of services or functions is entirely alien to the American 
free competitive system. The whole history of the evolution of American busi- 
ness is that business enterprises have in the main been free to experiment in 
the performance of different groups of activities with a view to finding where 
these activities could be handled at the lowest cost. Manufacturers have been 
free to go into wholesaling, wholesalers have been free to go into manufacturing, 
companies have been free to do their own selling or to employ manufacturers’ 
representatives. Only in this way can progress and evolution take place. 


There are more points here, some of which are in the record already, 
which I will not bother you with further. 
(The entire letter referred to follows:) 


HARVARD UNIVERSITY, 
GRADUATE ScHOOL oF BUSINESS ADMINISTRATION, 
GEORGE F. BAKER FOUNDATION, 
Boston, Mass., December 21, 1953. 
Mr. J. A. Slocum, 
Association of Independent Food Dealers of America, 
Minneapolis, Minn. 


Dear Mr. SLocum: I am delighted to learn that under your leadership a group 
of independent food merchants is planning a vigorous fight to regain the natural 
economic rights and competitive strengths that have been taken away from them 
under the existing court interpretation of section 2c of the Robinson-Patman 
Act. 

The case against section 2c in its present well-established interpretation rests 
solidly on the following basic points: 

(1) Section 2c is in no sense an integral part of the Robinson-Patman Act 
as a whole, and the anti-price-discrimination provisions of the act are actually 
quite independent of section 2c. 

(2) The original purpose of section 2c was to correct certain abuses in buying 
practices which took the form of dummy brokerage payments, i. e., payments 
made for services allegedly rendered when in fact no such actual services were 
rendered. The validity of payment for services rendered was a fundamental 
part of the original concept. It was only the phoney brokerage fees that were 
sought to be eliminated. 

(3) But because of cloudy and unskillful wording of the language of section 
2c, an interpretation was developed by the Federal Trade Commission and the 
courts which wholly changed the original intent of the section (actually, in fact, 
by altering the original punctuation), and converted it into a virtual bulwark 
of monopoly for food brokers. The “services rendered” concept was interpreted 
right out of the section, and in its stead was introduced the quite different con- 
cept that payments for services of a brokerage nature, i. e., services of bringing 
buyers and sellers together, could be made only to brokers and not to any other 
persons who might actually perform these identical services. 

(4) The notion that any particular type of business enterprise or business 
institution has the right to monopolize the performance of and the payment 
for any particular set of services or functions is entirely alien to the American 
free competitive system. The whole history of the evolution of American busi- 
ness is that business enterprises have in the main been free to experiment in 
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the performance of different sroups of activities with a view to finding where 
these activities could be handled at the lowest cost. Manufacturers have been 
free to go into wholesaling, wholesalers have been free to go into manufacturing, 
companies have been free to do their own selling or to employ manufacturers’ 
representatives. Only in this way can progress and evolution take place. 

There is nothing sacrosanct about the activities of brokers. The admittedly 
useful function of brokerage, that is, the bringing together of buyers and sellers, 
is a business task that can be performed in various ways: by independent agen- 
cies, by persons affiliated with buyers, or by persons affiliated with sellers. Essen- 
tially, wren such business contracts are made, services are rendered to both 
parties, and the progress of commerce thus is expedited. It is a wholly out- 
moded economic idea that in a sales transaction one party loses and the other 
party gains. Actually in a bona fide sales transaction both parties stand to 
gain through expediting the movement of goods from the manufacturer to the 
consumer. Hence there is no reason to assume that fraud is involved if the 
organization performing the sales contact or brokerage function is one that is 
affiliated with the buyer rather than with the seller. The courts have in fact 
recognized that services thus performed are genuine and are of benefit to the 
sellers Nevertheless, by twisted reasoning the Commission and the courts 
have denied to cooperative groups of independent food distributors the right 
to earn brokerage fees for services actually rendered. 

(5) There has thus been established a monopoly position for food brokers 
Which is entirely contrary to the spirit of our antitrust laws and constitutes a 
serious injury to the small independent food retailers and distributors in whose 
interest the Robinson-Patman Act was originally passed. And it is a fact that 
many of the cases that have been brought by the Federal Trade Commission 
under section 2¢ are against these small businessmen who were supposedly to be 
benefited by the act. 

(6) In the highly competitive situation in the food trades today the only 
salvation for small independent retailers and wholesalers is to take a leaf out 
of the chain store book and organize cooperatively to apply the basic principle 
of integration of the distributive functions, i. e., combination of retailing and 
wholesaling tasks, which has been the fundamental factor in the success of 
chains. That such informal integration by means of cooperative efforts can be 
successful is a well-established fact; but the growth of such cooperative ven 
tures is today penalized by this twisted interpretation of section 2c of the 
Robinson-Patman Act which denies to cooperative groups the right to earn 
brokerage fees for bona fide services actually performed and instead confers 
on a small group of food brokers a cloak of legal monopoly that is abhorrent 
to the fundamental principles of the American competitive system and wholly 
inconsistent with the spirit of the antitrust laws. 

(7) Since the existing interpretation is thoroughly embedded in law by a 
whole series of court decisions, the only remedy lies in the amendment of section 
~c in order to restore the original intent. 

Sincerely yours, 
MALcotm P. McNarr. 


Mr. Stocum. I simply want to call your attention to the fact that 
we are asking only for the competitive freedom to compete in the food 
industry for the right to earn brokerage if we can legally earn it. It 
has been proven we can do that. We have proven in one of the cases 
that I was interested in that services were rendered when the case was 
brought before the Federal Trade Commission, so we do not have to 
prove now that we can render services, but we are prohibited legally 
from rendering those services and being paid for them, and we just do 
not feel that it is fair to the wholesaler or to the retailer whom he 
serves and whom he can serve better, that he is unable to take any cuts 
in distribution expense or the cost of distribution that are available 
to him because of some legal barrier that says he cannot do it. 

That is our case, we want the freedom of competition. 

(The following documents were submitted by Mr. Slocum for the 
record :) 

There is a big battle shaping up over the Robinson-Patman Act. 

Wholesale grocers are lining up to take sides. 
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The issues are simple. 

Both sides agree that the Robinson-Patman Act is good for the wholesaler and 
retailer—except in one respect. 

The exception is section 2 (c) of the act—the so-called “brokerage clause.” 

One group of wholesalers wants it left just as it is. 

Another group of wholesalers wants the brokerage Clause either repealed or 
amended. 

One group says that to repeal, or amend, the brokerage clause would weaken 
the whole act. (Or “emasculate” it—to use a 50-cent word.) 

The other group says the brokerage clause is nothing but a parasite on the 
rest of the law. 

One group of wholesalers is concerned with keeping the broker alive. 

The other group of wholesalers is concerned with keeping the independent 
retailer alive. 

Wholesalers are being asked, substantially: “Who are you for—the broker or 
wholesaler, retailer, and consumer?” 

Wholesaler Jones is for the broker. 

Wholesaler Smith is for the retailer. 

Let us jisten in on their arguments; 

Jones says to Smith: “If the brokerage clause is repealed, or amended, it will 
destroy the whole Robinson-Patman Act.” 

Then Smith says (he is for the retailers) : “Baloney—the courts have already 
ruled the brokerage clause is independent of the other sections of the act.” 

But Jones comes back with (he is for the brokers): “Do you want to again 
see the big chains and big buyers get brokerage? That means lower prices for 
them, you know.” 

Smith replies: “Brokerage is not a matter of the size of the buyer, or the size 
of the order. Brokers get their commission on all orders—large or small. If 
the smallest wholesaler in business can save himself the selling broker’s commis- 
sion, he should be allowed to do it.” 

Jones (the wholesaler, for the broker): “The Great A & P got $2 million in 
brokerage during 1934. How can the retailer compete with them, if that comes 
back again?” 

Smith (the retailer’s wholesaler) : “Are you trying to tell me the retailer is 
now finding it easier to compete with A & P? 

“In 1934, the year A & P got $2 million in brokerage, they did a business of 
about $800 million. They now do about $3.4 billion. They have quadrupled their 
business since this brokerage clause became law. Yet last year (1952) the 
283,100 smallest independent retailers had no increase in sales. 

“The real beneficiary of this brokerage clause is not the little retailer—it Is 
the broker. He gets his commission no matter who sells his product—chain or 
independent retailer.” 

Jones (the broker’s friend) : “Listen, Smith—you know the brokers helped the 
wholesaler in Washington back in 1921, when the big meat packers threatened to 
put the wholesaler out of business. Shouldn't we help them now, when they are 
fighting for their lives?” 

Smith: “Sure, I don’t like to see anyone lose their jobs—brokers or anyone else. 
But, Jones, thousands and thousands of little sales clerks in retail grocery stores 
lost their jobs when stores went self-service and the housewife took a buggy 
and went around the store and sold herself. 

“Was any law passed to protect these little fellows who had been sales clerks 
in these stores? 

“Then, too, Jones, you must know that hundreds and hundreds of wholesalers 
have gone ‘cash and carry,’ or ‘self-service cash and carry,’ or get their orders 
from retailers on preprinted order forms to save the cost of selling, and thus 
make lower prices to retailers, 

“Thousands of wholesale grocers’ salesmen across the country have lost their 
jobs as a result of this change in marketing. 

“Was any law passed to help them? 

“Then, why should there be a law to keep jobs for brokers?” 

Jones: “But manufacturers must have brokers to move their goods, and the 
big grocery manufacturers are on record in favor of keeping the brokerage clause 
on the lawbooks. What have you got to say to that?” 

Smith: “Plenty. There are about 400 big grocery manufacturers. There 
are also nearly 40,000 smaller manufacturers of food and kindred products in 
the country. 
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“Most of the very large manufacturers have their own sales organizations 
and do not employ brokers. 

“Section 2 (a) of the Robinson-Patman Act permits these large manufacturers, 
who do not have brokers, to make lower prices equal to provable savings in their 
cost of doing business, and this includes sales costs. A lot of them don’t take 
advantage of their opportunity under the law, but they may want to sometime 
in the future. 

“The thousands and thousands of little manufacturers can’t make any lower 
price that reflects a saving in the brokerage commission. 

“Section 2 (a) gives the big manufacturer who doesn’t have brokers, the right 
to make lower prices based on savings in the cost of sales. 

“Section 2 (c) denies the little manufacturer the right to make lower prices 
based on savings in the brokerage commission. 

“Jones, Why shouldn’t the big manufacturers be in favor of section 2 (c) as 
it now stands? Haven’t they got the little manufacturer right where they want 
him?” 

Jones: “If the brokerage clause was repealed, or amended, wouldn’t it 
throw the whole country back into the old scramble for special concessions and 
secret rebates? If we come back to this sorry state of affairs, your business and 
mine are not worth the powder needed to blow them up.” 

Smith: “Don’t you believe it. Section 2 (a) is the section that prohibits dis- 
crimination. And besides read section 3 of the act. This is the criminal section 
of the law. It provides for an up to $5,000 fine or a year’s imprisonment, or 
both, and possibly for each separate offense, where there are any secret and 
unjustified rebates. 

“Don't let anyone tell you that section 2 (a) of the law isn’t enough to stop 
secret rebates and special concessions. 

“And this section 3, the criminal section of the law, has also stopped secret 
rebates and special concessions—not the brokerage clause.” 

Jones: “It may seem that the brokerage clause is holding an umbrella over 
the brokers. That may be the case; but now everyone starts with the same base 
cost.” 
manufacturers who do not employ brokers, to make lower prices based on cost 
savings. Is this the same base cost?” 

Jones: “But, at least where the manufacturer uses brokers, there can be no 
differential in price based on savings in the brokerage expense. So all buyers 
here have the same base cost.” 

Smith: “Are you trying to tell me the big chains are now paying the same price 
as wholesale grocers, and even the little wholesale grocers?” 

Jones: “That is right—and it is all because of the brokerage clause in the 
Robinson-Patman Act.” 

Smith: “Who are you trying to ‘kid’! 

“The big chains have four important ways in which they can circumvent this 
brokerage clause in the Robinson-Patman Act. Frankly, I believe the big chains 
want it left just as it is, because they can beat it—and the little retailer and 
Wholesaler can't. 

“First, the big chains can manufacture the goods themselves, as they have 
done increasingly since the law was passed. In this way they get around not 
only the brokerage clause, but all other sections of the law. 

“Second, they can get manufacturers to fabricate for them. That is, the big 
chains can supply the manufacturer with the ingredients, packing supplies, and 
shipping cases—and all the manufacturer does is make the product for them. 
Here, again, they get around all sections of the law. 

“Third, they can buy manufacturers’ entire outputs. And in such cases they 
are out from under all sections of the Robinson-Patman Act. 

“Fourth, they can buy more and more from manufacturers who do not have 
brokers. When the manufacturer doesn’t have brokers selling for him, the 
manufacturer can make a lower price based on provable cost saving, and in- 
cluding selling costs. Just read section 2 (a). 

“So, don’t tell me the brokerage clause puts everyone on an ‘even Stephen 
basis.’ The big chains are too smart for that. It is we wholesalers, and the 
relatively little retailers we serve, who are the ones behind the ‘eight ball’ be- 
‘ause we can’t do the same thing.” 

Jones: “Now, Smith, aren’t you really making this brokerage clause a lot more 
important than it really is?” 


Smith: “What do you mean—the same base cost? Section 2 (a) permits 
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Smith: “This brokerage clause is important. When it costs me twice as much 
to buy goods by the carload as to sell them by the case—that’s important to me.” 

Jones: “What do you mean?” 

Smith: “I mean just this: When I buy a carload of a day-to-day pack item 
on which the broker gets 5 percent, he is getting twice as much as it costs me 
to have my salesmen go out and sell it a case at a time. My selling expense is 
less than 2% percent over cost.” 

Jones: “I never thought of that.” 

Smith: “I’ll tell you another thing to show you how important this is to me. 
When a broker gets 5 percent he is getting as much as I get on nearly 70 per- 
cent of the goods I sell f. o. b. More than that, I have to maintain a warehouse, 
take the goods in, stack them, take them off the piles and bring them to the 
shipping platform, bill them, etc., and take credit risks that brokers don’t have 
to take.” 

Jones: “Suppose you are right, and the brokerage clause should be repealed, 
or amended, to permit me to have the saving in the cost of sale where brokers 
are now employed. You are a member of a voluntary group with a headquarters 
company, and I can see how you could be taken care of, but how about me? 

“I don’t belong to any group, and I couldn’t run all over the country going to 
manufacturers’ offices to save the manufacturer much of his selling cost in 
order to get myself lower prices. 

“So, from a practical standpoint, why should I want the law changed? 

“Your headquarters company can go to the manufacturer for you—but I can’t. 

“Now, don’t tell me to join some group, because I'm not going to.” 

Smith: “No; I won't tell you, or any other wholesaler, to join a group. 

“But if this law is repealed, or amended, so as to permit you and I and all 
other wholesalers to take advantage of cost savings—then you could do your 
buying through a ‘buying broker’ who would go to the manufacturer for you, 
and other wholesalers like you. We could hire a ‘broker’ to ‘buy’ for us. 

“But that can’t be done today, because a ‘buying broker’ acting for a buyer as 
a principal, cannot function under this law.” 

Jones: “Why can’t they? I never heard of a ‘buying broker,’ but if there are 
any—why can't they operate under the ‘brokerage clause’ for me as their prin- 
cipal?” 

Smith: “Ill tell you why. (And, incidentally, that is just what our head- 
quarters company was before this law was passed.) 

“A manufacturer wants 95 cents net plant for his product. He employs 
brokers to sell part of what he produces, and to pay them 5 cents he makes his 
price $1. When the dollar is paid, he sends 5 cents to his ‘selling broker. And 
he is the ‘selling broker’s’ principal. 

“Now if you engaged a ‘buying broker’—a broker hired by the buyer—to act 
for you as his principal and he went to this same manufacturer what price 
would you have to pay the manufacturer—95 cents or $17?’ 

Jones: “95 cents.” 

Smith: “Why?” 

Jones: “Because the manufacturer would not have to pay his own broker 
and would save that 5 cents.” 

Smith: “That makes sense but it is legally wrong. You would have to pay 
$1—and on top of that you would have to pay your ‘buying broker’ a commis- 
sion for buying for you.” 

Jones: “Why is that?” 

Smith: “Because the brokers’ clause says the manufacture cannot make you 
an allowance or discount in lieu of the broker’s commission. So he must make 
his price to you $1—not 95 cents.” 

Jones: “But the manufacturer only wants 95 cents net plant. If I pay him 
$1 and he doesn’t have to pay his broker 5 cents—what does he do with the 
nickel?” 

Smith: “He keeps it. It becomes a phantom brokerage and just extra profit 
for him.” 

Jones: “Then what you call a ‘buying broker’ acting for me as the principal, 
‘cannot operate under this ‘brokerage clause.’ ”’ 

Smith: “That is right—and that is why we want it changed.” 

Jones: “Do you mean to say that if I was located in the same town as a 
manufacturer, and went to the manufacturer myself and did business with him, 
and no broker called on me, that he could charge me $1 instead of 95 cents 
just because he had to pay a broker 5 cents on some other wholesaler’s business 
hundreds of miles away?” 
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Smith: “That is right, because under the brokers’ clause in the Robinson- 
Patman Act, brokerage is not an item of cost saving.” 

Jones: “Doesn’t that give the broker a kind of monopoly, if it denies a broker 
hired by buyers the right to compete in bringing the buyer and seller together?” 

Smith: “Yes. That is the trouble with some of you wholesalers who are 
trying to tell us this law is good for us.” 

Jones: “Would the manufacturer have to make me a lower price if I went 
to him, or sent my agent or broker to him, and saved him his brokerage com- 
mission—assuming the brokerage clause was repealed, or amended?” 

Smith: “No. He would simply be permitted to, if he wanted to do it. In that 
respect he would be in exactly the same position as other manufacturers are 
now, where they don’t have brokers and, therefore, don’t come under 2 (c) but 
come under 2 (a). It would simply mean that all manufacturers, large or small, 
would have the same opportunity to pass cost savings on to their customers.” 

Jones: “If I employed a ‘buying broker’ to buy for me and the law was 
repealed, or amended, and he went to the manufacturer and got me a 95 cent 
price instead of $1—how much better off would I be if I had to pay my ‘buying 
broker’ 5 cents? Wouldn’t my out-of-pocket cost then be $1—the same as it 
would be if I bought through the manufacturer’s selling broker?” 

Smith: “That is exactly right. You could not possibly gain any advantage 
unless your ‘buying broker,’ or you yourself, could perform the function of bring- 
ing buyer and seller together for less money than it now costs through ‘selling 
brokers.’ 

“But we would then have competition between ‘buying’ and ‘selling’ brokers; 
there would no longer be a monopoly of ‘selling’ brokers only, as it is now.” 

Jones: “Wouldn’t that have a tendency to lower ‘selling’ brokers’ present 
commissions?” 

Smith: “It certainly would. As it is now, they have a monopoly as ‘selling’ 
brokers, and ‘buying’ brokers cannot operate practically under the law. And 
then what do we see—the ‘selling’ brokers ‘hollering’ for still higher commis- 
tions! We need competition—and we need it between ‘selling’ brokers repre- 
senting the manufacturers, and ‘buying’ brokers representing us.” 

Jones: “So you don’t think the brokerage clause is good.” 

Smith: “Oh, no. I didn’t say that at all. The brokerage clause is good—it is 
very good—for the brokers. I just say it isn’t good for me, nor the retailers I 
serve, nor their customers—the consumer.” 

Jones: “How does the consumer come into the picture?” 

Smith: “That’s simple. A manufacturer wants 95 cents net plant for his prod- 
uct. He makes some sales through brokers and has to pay a 5 percent commis- 
sion, so he charges the wholesale grocer and other first buyers, $1. When the 
wholesaler pays the $1 the manufacturer pays the broker 5 cents. 

“The wholesaler passes the 5-cent charge on to the retailer, and the retailer 
passes it on to the consumer. 

“So in the end, the consumer pays the broker his 5 cents.” 

Jones: “She doesn’t know it, does she?” 

Smith: “Of course she doesn’t. If she did, you wouldn’t be talking to me 
about this law. You would be talking to her—or listening to her, more like it. 

“Do you know, that the other day I read where food brokers will get over 
$177 million in commissions this year? 

“Do you know how many nickels that is? 

“I figured it out—and it’s more than enough nickels to pave a road 30 feet 
wide for 110 miles.” 

Jones: “That’s a lot of nickels. But how would the wholesaler, retailer, and 
consumer get any of these nickels?” 

Smith: “It’s like this. In the old days the grocery man went to the home and 
sold Mrs. Consumer (and then later in the day, or next day, he delivered the 
goods to her). 

“Now Mrs. Consumer comes to a self-service store and sells herself. She adds 
her labor to her dollars to give her greater buying power. In other words, she 
saves money. 

“Retailers more and more are doing the same thing, basically. They go to 
the wholesaler’s warehouse and buy cash and carry or self-service cash and 
carry. 

“Other retailers, usually the larger ones, send their orders to the wholesaler 
on preprinted order forms. This saves the wholesaler much of his selling 
expense, and these retailers thus earn lower prices for themselves. With these 
lower costs they can sell the consumer at still lower prices. 
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“Now, why shouldn’t wholesale grocers be able to do the same thing—and go 
to the manufacturer who now has brokers, and earn lower prices for themselves? 
This would mean lower prices to the retailer, and in turn to the consumer. 

“If this brokerage clause was repealed, or amended, we could perhaps save 
the consumer from 25 to 50 miles of this 110-mile road, 30 feet wide, of nickels 
now going to brokers.” 

Jones: “Our Wholesale Grocers’ Association feels that it is an unfair trade 
practice to pay the buyer brokerage, and they have asked us to support this law 
and advocate its continuance as it now stands. We don’t believe the buyer can 
render service to the seller and, therefore, can’t earn a commission.” 

Smith: “I think your Wholesale Grocers’ Association is wrong, and I'll tell 
you why. 

“First, the courts have said several times that buyers—or their brokers—have 
rendered a valuable service, but they were still denied any compensation or any 
allowance in lieu of compensation. 

“Second, when the buyer, or his agent, goes to the seller and saves him the 
cost of broker’s selling commission, I feel that it is not an unfair trade practice 
for the seller to make an ‘allowance’ to the buyer no greater than his provable 
saving in the cost of sale. 

“This reasoning would bring section 2 (c) in agreement with section 2 (a) 
where the manufacturer has no broker. 

“If this association takes any other stand—then in all honesty they should 
also say that it is an unfair trade practice for consumers to go to the self-service 
retail stores and sell themselves to save the retail store much of its cost of 
selling. 

“And they should also say it is an unfair trade practice for retailers to save 
much of the cost of selling for the wholesaler by cash and carry, self-service 
cash and carry, or sending orders to the wholesaler on preprinted order sheets. 

“Certainly you can’t say it is a fair trade practice for the consumer and the 
retailer to save much of the cost of selling for themselves by going to the seller— 
and then say that when the wholesaler does the same thing and goes to the 
manufacturer seller, that it is an unfair trade practice. 

“What is fair about a fair trade law—that is fair between retailers and con- 
sumers, and tair between wholesalers and retailers, and fair between whole- 
salers and manufacturers who don’t have brokers—but unfair between whole- 
salers and manufacturers who do have brokers?” 


Jones: “One thing more. If the law was repealed, or amended—could a manu- 
facturer’s selling broker buy for his own account?” 
Smith: “Certainly. He can now, but as it is now he pays $1 and gets no 


5-cent commission when he buys for his own account. He can't get the 5-cent 


commission, and neither can he get the 95-cent price. That is why some brokers 
themselves want the law changed.” 

Jones: “But wouldn’t that give the brokers an advantage over many whole- 
salers? You know that brokers are now selling direct to many large retailers, 
and bypassing the wholesale grocer.” 

Smith: “You say they are doing it today. What difference would it make, then, 
whether the law was changed or not? That is one reason why I can’t understand 
why you are so strong for protecting the brokers.” 

Jones: “Well, Smith, it looks like I can’t convince you the brokerage clause 
should remain as it is, but let us continue to be friends. We at least agree on the 
rest of the law.” 

Smith: “That is the big point, Jones. We agree on the rest of the Robinson- 
Pati ian Act, and we should be working together to preserve it. 

“You and I are both wholesale grocers. Let us continue to reason this thing 
out for ourselves. Let's not have the spokesmen for the brokers tell us what we 
should do—or how we should think—and least of all be mouthpieces for them. 

“If we want any outside advice—let’s go to the retailers and the consumers. 
We can live without brokers, but we can’t live without retailers, and consumers 
who will buy from them. 

“The brokers have been using us to play the old game of ‘divide and conquer.’ 
And while we are fighting over their brokerage clause, we may lose the rest of 
the law.” 

Jones: “I guess I am for amending the law as you suggest, and, come to think 
of it, if we don’t succeed in getting the law changed, you and I ought to quit 
the wholesale grocery business and become food brokers.” 

Smith: “That’s right, and then of course we'd be against changing the law.” 
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Instead of taking sides over the brokerage clause, the Smiths and Jones are 
now beginning to work side by side for a stronger and more efficient retailer, 
better able to compete with the big chain store systems. 

We will tell you more about it in the next discussion between Jones and Smith. 
They are now out to “bust up” the “selling” brokers’ monopoly. 

Lewis C, SHAVE. 


If section 2 (c) of the Robinson-Patman Act was repealed, or amended in the 
following manner, we believe our elected representatives would be rendering a 
great public service. 


A BILL To amend section 2 (c) of the Clayton Act (U. S. C., title 15, sec. 13 (c)) 


Be it enacted by the Senate and House of Representatives of the United States 

i{merica in Congress assemble d, That section 2 (c) of the Clayton Act, 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended 
(U.S. C. 15, sec. 13), is amended to read as follows: 

“(c) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, in connection with the sale or purchase of goods, wares, 
or merchandise, either to the other party to such transaction or to an agent, 
representative, or other intermediary therein where such intermediary is acting 
in fact for or in behalf, or is subject to the direct or indirect control, of the 
other party to such transaction: Provided, however, That nothing contained in 
this section shall prevent payment of reasonable allowance or discount no greater 
than bona fide savings in the cost of sales services to the person making the pay- 
ment, when effected by the agent, representative or other intermediary acting in 
part for, or in behalf of, or subject to the direct or indirect control of the other 
party to such transaction or to an independent intermediary, if such payment is 
otherwise permitted by law, and though such payment may result to the inci- 
dental or indirect benefit of the other party to such transaction.” 


of 


The following resolution was adopted by the National Association of Retail 
Grocers’ board of directors at their meeting in June 1947, in San Francisco, 
California, on the subject of brokers’ fees: 

“Whereas the present interpretation of the Robinson-Patman Act is such that 
it prohibits wholesalers and other suppliers of retail grocers from paying or re- 
ceiving brokerage fees on purchases by retail grocers, even when services are 
rendered in connection with such purchases and even when no price discrimina- 
tion is involved; and 

“Whereas the effect of this interpretation has been to place the independent 
grocer in a disadvantageous position due to the ability of large grocery chains to 
eliminate or reduce the brokerage fee by use of private brand and by virtue of 
quantity discount not available to independent grocers who do not possess such 
large buying powers; therefore, be it resolved that the president of this associa- 
tion appoint a committee to study the advisability of amending the Robinson- 
Patman Act, so as to allow groups of retailers and wholesalers to work out 
brokerage arrangements.” 


An OLp ENEMy HAUNTS THE Foop INDUSTRY—GRAVE DANGER TO You 


AN IMPORTANT MESSAGE SHOWING WHAT UNCONTROLLED PRICE DISCRIMINATIONS 
WOULD DO TO YOU AND THE FOOD INDUSTRY 
Do you know? 


You in the food industry, like so many others, face grave danger. A drive is 
under way to weaken the Robinson-Patman Act. Do you know the many new 
problems you would face if the act is weakened? Do you know that your own 
business would suffer without this act? 

The Robinson-Patman Act is to business competition what traffic laws are to 
motoring. For the food industry particularly it is a safety law that protects 
competiton from unsafe practices. It was passed in 1936 to correct abuses that 
were running wild, destroying competition. Were you in the food business be- 
fore that time? Then you know just how bad conditions were! 
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WHAT IS THE ROBINSON-PATMAN ACT? 


Would you pay $75 for a train ticket if the man in front of you had just paid 
$50 for the same trip? No. It is not fair. But you don’t have to worry about 
this kind of discrimination. For 65 years transportation rate discriminations have 
been outlawed. The Robinson-Patman Act does the same thing for practically all 
commodities. 

Known as the antiprice discrimination law, it is an amendment to earlier 
antitrust laws. It outlaws unfair business practices which undermine free and 
fair competition. It prohibits unfair and unearned price discriminations. These 
price discriminations hurt competition. 

Fair rules help you 

Business is like sports. Both need fair competition. Think of your own favorite 
sport. It has rules that keep it fair, clean, exciting. Could it exist without such 
rules? These rules don’t make a player a winner. All they do is give the player 
a fair chance to compete against the other side. They give each player the same 
fair chance to be a winner—if he has the ability to be one. 

The Robinson-Patman Act contains the same kind of rules for business. All it 
says is that you will get the same fair chance to compete as the man across the 
street. You don’t start out with two strikes against you—which would be the 
case if he could get an unfair price advantage on the goods he buys. 


WHAT THE ACT DOES 


Against price discriminations 

It prohibits any direct or indirect discrimination in price between different 
buyers of commodities that are the same in grade and quality. However, such 
discriminations are prohibited only if they have harmful effects. Also dis- 
criminations are allowed if they result from differences in the seller’s cost of 
manufacturing, selling, or delivering the buyer’s order. 
Against unfair practices 

It recognizes that certain tricks could be used to give the same result as dif- 
ferent prices. It therefore prohibits any use of these tricks. The following 
practices are thus outlawed: the payment of brokerage to any except the author- 
ized agent of the person making that payment; the payment for services or facili- 
ties unless they are available to all buyers on proportionally equal terms; the 
furnishing by the seller of any services or facilities unless they are available to 
all buyers on proportionally equal terms. 
Protects customers—protects sellers 

The Robinson-Patman Act refers to prices quoted by an individual seller to 
his customers. Although the seller is free to choose his customers as always, 
he cannot discriminate among those customers in price so as to have harmful 
results. Legitimate, aggressive price competition between sellers is not pro- 
hibited in any way by the act. It actually protects such competition. 
Act faces facts 

A realistic law, the act recognizes another situation that exists in business 
practice. This is the fact that certain buyers are in a position to browbeat, and 
even to force, various sellers to give them discriminatory preferences. The act 
therefore makes it unlawful knowingly to demand or to receive a discrimination 
in price which is prohibited. 
Same rules for all 

A fair law, the act does not show distinction between different businesses. It 
benefits businesses of all size, big as well as little. The exceptions, of course, 
are those businesses which would be able to get unfair discriminations if there 
were no act. It makes no distinction as to size of business. It does not give the 
small any more than the large business the right to unfair price discriminations 
or unfair business practices. 


WHY ROBINSON-PATMAN ACT IS NECESSARY 


Industry suffered before 198¢ 

People active in the food industry before the Robinson-Patman Act was passed 
in 1986 know well the serious threat to competition that existed. Coercive buy- 
ing power was used unfairly by certain buyers. Manufacturers, wholesalers, 
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retailers, all were subject to the same unfair practices. Discriminatory tactics, 
threats, coercive measures were used to obtain concessions. There was great 
unrest on the part of small and medium-sized business as well as many of the 
large concerns 


Proof of old € vils 


These situations were proved in investigations made by the Federal Trade 
Commission. In the report of its investigations, the Commission said, “The 


criticism (of the methods used in the bargaining for special price concessions) 
comes largely from the manufacturers themselves, many of whom protest the 
methods used while yielding to them. Some state their yielding was accom- 
plished only as the result of threats and coercion. * * A number of manu- 


facturers reported that due to their unwillingness to accede to such demands, they 
had not only lost some regular customers, but had been unable to sell others 
making the same demands. * * *” 
Evils would be disastrous today 

What | appe ed in the past would be repeated with even greater force if there 
were no Robinson-Patman Act today. For today, the industry operates under 
a smaller margin of profit than ever. Even a slight discrimination would be 
disastrous. The general public would suffer, too. The food industry cannot 
operate best under pressure of coercive and discriminatory tactics. 


Act helps food industry 


The Robnson-Patman Act makes a major contribution to the competitive sys 
tem of the food industry It acts as a stabilizing force by preventing vicious 
business practices. If not checked these practices would destroy, in time, both 
competition and many of the individual competitors who are the backbone of our 
competitive food industry. Yes; these practices could destroy your business or 


job, too 


Act must not be weakened 
In recent years, some groups have tried to weaken the act Bills have been 
introduced in Congress supposedly t ‘clarify’ the act. This much is clear. 


If any of these bills had passed, they would have weakened the act, making it 


ineffective. Expect new tries next year. You, and Congress, will be told again 
that these bills are harmless—they merely “clarify” the act. Don’t be fooled. 
Any attempt to weaken the Robinson-Patman Act hurts you! 


(Prepared in the public interest by the National Food Brokers Association.) 


Unirep STATES OF AMERICA LDBEFORE FEDERAL TRADE COMMISSION 


In the Matter of Topco Associates, Inc., a Corporation 
Docket No. 6160 
COMPLAINT 
The Federal Trade Commission, having reason to believe that the party re 
spondent named in the caption hereof, and hereinafter more particularly desig 
I | ; 


1 


nated and described, has been and is now violating the provisions of subsection 


(c) of section 2 of the Clayton Act (U. 8S. C., title 15, sec. 15), as amended by 
the Robinson-Patman Act approved June 19, 1936, hereby issues its complaint, 
stating its charges with respect thereto as follows: 





Paragraph 1. Topco Associates, Inc., hereinafter sometimes referred to as the 
respondent and as Topco, is a cooperative corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Wisconsin, with 
i pal office and place of business located at 30 West Washington Street, 
hicago, Ill. It was incorporated on October 10, 1944, under the name of Food 
operative, Inc. However, on or about June 14, 1949, the name was changed 
o Topeo Associates, Inc. Its membership is composed of 27 supermarkets and 
grocery chains located in various cities throughout the United States, which 
members in turn own or control approximately 4,000 smaller stores. The re- 
spondent is a substantial factor in the purchase and distribution of food products. 

Paragraph 2. Respondent is authorized to issue 13,000 shares of 3-percent 
noncumulative preferred stock with a par value of $100 per share and 2,000 
shares of common stock with a similar par value per share. As of August 16, 
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1951, it had issued and outstanding 7,040 shares of preferred stock and 1,400 
shares of common stock. To be eligible for membership in the association, each 
member is required to subscribe to a minimum of 50 shares of the common stock 
which entitles it to 1 vote. In addition to the common stock each member is 
required to purchase preferred stock of the association in proportion to its re- 
ported sales volume, as described in article 3, sections 3 and 5 of the association’s 
bylaws amended to November 30, 1950. 

*aragraph 3. Topco was organized to engage principally in food procurement 
and to render advisory service to its members. It maintains facilities for pro- 
curement, research, and quality control programs. Until about 1947 the respond- 
ent dealt almost exclusively in dairy products, principally cheese and butter. 
However, since that time it has expanded its operations to include frozen foods 
and canned fruits and vegetables. Topco’s purchases for the fiscal year ended 
March 31, 1951, amounted to approximately $22 million. These purchases con- 
sisted principally of frozen foods such as fruit juices, berries, fruits, vegetables, 
chickens, and seafoods, and nonfrozen foods consisting principally of corn, peas, 
tomatoes, green beans, peaches, coffee, cheese, butter, rice, and various other dry 
grocery food items, all of which are hereinafter referred to as food products. 

Respondent is one of the largest distributors of food products in the Middle 
West. It purchases these products from a number of competitive sellers and has 
these products shipped or transported to its members located in various cities 
throughout the United States. The food products purchased by respondent are 
purchased principally, but not entirely, under the several private brands of 
respondent. Representatives of such private brands are: 


Food Club 
Elna 
Mel-O-Sweet 
Hampshire 
Bo-Peep 
Gaylord 
Top Frost 
Baby Soft 
Kol 

Dog Club 
Top Speed 
Dartmouth 


Top Frost, Hampshire, and Dartmouth apply only to frozen foods. 

Private brands, as referred to herein, designate brands utilized by respondent 
buyer as distinguished from those of the original sellers. These private brands 
identify the food products with the respondent buyer and permit the respondent 
buyer to promote the sale of these food products independently of manufacturers 
or sellers. Under such arrangement, the respondent buyer, as distributor, rather 
than the packers, manufacturers, or original sellers, assumes the responsibility 
all the way through the channels of distribution to the consumer, and whatever 
goodwill is established for the product accrues to the respondent buyer and not 
to the original sellers. Respondent buyer determines the sales and pricing poli- 
cies with reference to the sale and distribution of such food products purchased 
for its own account for resale, and makes a profit or suffers a loss on each trans- 
action, as the case may be. 

Paragraph 4. In the course and conduct of its business from 1948 to the present 
time, the respondent has purchased direct from a large number of sellers at lower 
net prices, and one of the major items which determined these lower net prices 
was the elimination of the cost of brokerage and other sales expense. Normally, 
these sellers sold their products through brokers but in all, or substantially all, 
of their dealings with respondent, and at respondent’s request and insistence, they 
sold it direct, and the savings in the cost of brokerage was reflected in the lower 
net prices granted respondent. 

The brokerage customarily paid by the sellers to their brokers for effecting 
sales for them usually ranged from 2 to 5 percent, except on certain items such 
as rice on which the rate was 10 cents per hundredweight. 

Topeo was never at any time an agent of any of the sellers but acted at all 
times for or in behalf of itself or its members in the outright purchase of its 
food products for resale. In all or substantially all instances, the seller nego- 
tiated the sale with Topco direct without the aid of brokers, but shipped the 
products of the various members of Topco as instructed by respondent. The 
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seller invoiced the goods to respondent, who remitted to the seller. Topco in 
turn invoiced or billed its respective members. 

Among the methods employed by respondent in obtaining these lower net 
prices which reflect brokerage are the following: 

(1) One method respondent devised in obtaining and arriving at these lower 
net prices was on the basis of what respondent termed a “cost plus” arrange- 
ment whereby the seller would furnish the respondent a breakdown of the 
costs of his raw materials plus the cost of manufacture, cost of cans, cartons, 
packaging, ete., but excluding all sales expenses which included the cost of 
brokerage. 

(2) Another method used in arriving at these lower net prices was by taking 
the seller’s regular published pricelist at which he sold his products to his 
other customers and deducting the cost of brokerage therefrom. 

An example of the manner in which respondent received a lower net price 
in lieu of, or which reflects, brokerage by buying direct was in the purchase 
of rice from Wonder Rice Mills, Inc. (formerly Adolphus Rice Mills, Inc.), of 
Houston, Tex. Respondent was for a time in 1950 receiving a base price 
of 10 cents per hundredweight lower than the seller was charging its other 
customers who were buying through brokers, and this difference in price was 
the same, or approximately the same, the seller was paying its brokers who 
usually negotiated sales for it. It was customary for the seller to price and 
sell its rice at a specified amount per hundredweight, plus a certain amount 
for packaging, usually referred to as “packaging markups.” In the early 
part of March 1951, however, the seller discontinued this difference in base 
price to respondent, but about the same time he continued this very same 
brokerage allowance to respondent by reducing his packaging markups by an 
equal amount. The seller notified the respondent of the change in the method 
of allowing brokerage at the time the change was made. 

Representative of a few of the suppliers from whom respondent made sub- 
stantial purchases during 1950 and/or 1951 and from whom respondent received 
lower net prices in lieu of, or which reflect brokerage, are: 


G. 8S. Suppiger Co., St. Louis, Mo 

Wonder Rice Mills, Ine. (formerly Adolphus Rice Mills, Ine.), Houston, Tex. 
Meeter Bros. & Co., Union Grove, Wis. 

Purity Cheese Co., Mayville, Wis. 

Butterfield Canning Co., Muncie, Ind 

Fireside Marshmallow Co., Chicago, II] 

Marshall Canning Co., Marshalltown, Iowa 





Paragraph 5. In the course and conduct of its business the respondent pur- 
chased food products for resale from the above-named vendors, and many 
others, who, at respondent’s direction, transported these food products from 
the several vendors’ places of business located in various States of the United 
States to respondent’s members located in many States different from the 
States in which the vendors were located. Such purchases and transportation 
of these food products were made during the 3 or 4 years last past. 

Paragraph 6. In receiving and accepting lower prices in lieu of, or which 
reflect, brokerage as hereinabove alleged and described, the respondent in 
the course and conduct of its business in commerce, as “commerce” is defined 
in the aforesaid Clayton Act, has received and accepted something of value 
as a commission, brokerage, or other compensation or allowance or discount 
in lieu thereof from numerous vendors in connection with the purchase of 
food products for its own account for resale during the 3 or 4 years last past. 

Paragraph 7. The acts and practices of the respondent as hereinabove alleged 
and described violate subsection (c) of section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act (U. S. C., title 15, sec. 13). 

Wherefore, the premises considered, the Federal Trade Commission, on this 


91 


2d day of February, A. D. 1954, issues its complaint against said respondent. 
NOTICE 


Notice is hereby given you, Topeo Associates, Inc., a corporation, respondent 
herein, that the 13th day of April, A. D. 1954, at 10 o’clock is hereby fixed 
as the time and room 13810, 226 West Jackson Boulevard, Chicago, Ill, as the 
place when and where a hearing will be had before Abner E. Lipscomb, a 
hearing examiner of the Federal Trade Commission, on the charges set forth 
in this complaint, at which time and place you will have the right under said 
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act to appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the 20th day after service 
of it upon you. Such answer shall contain a concise statement of the facts 
which constitute the ground for defense and shall specifically admit or deny 
each of the facts alleged in the complaint unless you are without knowledge, 
in which case you shall so state. Failure to file an answer to or plead specifi- 
cally to any allegation of the complaint shall constitute an admission of such 
allegation. 

If respondent desires to waive hearing on the allegations of fact set forth 
in the complaint and not to contest the facts, the answer may consist of a 
statement that respondent admits all the material allegations of fact charged 
in the complaint to be true. Such answer will constitute a waiver of any hearing 
as to the facts alleged in the complaint and findings as to the facts and con- 
clusions based upon such answer shall be made and order entered disposing 
of the matter without any intervening procedure. The respondent may, how- 
ever, reserve in such answer the right to submit proposed findings and con- 
clusions of fact or of law under rule XXI, and the right to appeal under 
rule XXIII. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize the Com- 
mission and Hearing Examiner Abner bE. Lipscomb, without further notice, 
to find the facts to be as alleged herein and to issue the following order in 
this proceeding : 

It is ordered that the respondent Topco Associates, Inc., a corporation, and 
its officers, directors, associates, or employees, directly or through any cor- 
porate or any other device in connection with the purchase of food products 
or‘any other merchandise in interstate commerce, do forthwith cease and desist 
from: 

Receiving or accepting from any seller, directly or indirectly, anything of 
value as a commission, brokerage, or other compensation, or any allowance, 
or discount in lieu thereof, or a lower price which reflects brokerage, on or 
in connection with purchases made for respondent's own account or for the 
account of any of its members, or while acting for or in behalf of a purchaser 
as an intermediate agent, or subject to the direct or indirect control of such 
purchaser. 

The inclusion of such order to cease and desist in this complaint will be 
without effect in the event you show cause, on or before the 13th day of Ap: 
A. D. 1954, why such order should not issue. 

In witness whereof, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its secretary, and its official seal to be hereto affixed, 
at Washington, D. C., this 2d day of February, A. D. 1954. 

By the Commission. 

[SEAL] ALEX. AKERMAN, Jr., Secretary. 


COOPERATIVE F'oop DistrinuTors OF AMERICA, 
Chicago, Ill., January 5, 1954. 


STATEMENT BY THE EXECUTIVE COMMITTEF OF THE CooPpERATIVE Foop DistrieuTors 
or AMERICA PLACING THE REeETAILER-OWNED COOPERATIVE Foop INDUSTRY IN 
OPPOSITION TO RECENTLY PROPOSED CHANGES IN SEcTION 2 (C) OF THE 
ROBINSON-PATMAN ACT 


In recent months, a considerable amount of industry attention has been focused 
on proposed revisions of section 2 (¢c) of the Robinson-Patman Act, which re- 
visions would extend the permissibility of making and receiving brokerage pay- 
ments beyond the present legal limitations. 

Any proposed revision to extend the qualifications for securing brokerage pay- 
ments, in order that wholesale grocery cooperatives might be eligible for such 
compensation, would affect the retailer-owned cooperative food industry as 
much, and possibly more, than any other segment in the food industry. 

The Cooperative Food Distributors of America (CFDA) is the national organ- 
ization devoted exclusively to the interests of the country’s retailer-owned co- 
operative food industry. Its membership includes practically every retailer- 
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owned cooperative of consequence in the United States, including the entire 
affiliation of the National Retailer-Owned Grocers, Inc. Therefore, any discus- 
sion or proposal with respect to revising legislation vitally affecting the retailer- 
owned food industry most definitely invites review and comment by the spokes- 
men of the retailer-owned companies. It thus becomes incumbent upon CFDA 
that it makes evident the retailer-owned position in the matter of the proposed 
revision of section 2 (C) of the Robinson-Patman Act. 

Until this time CFDA has been reluctant to issue a public statement. How- 
ever, because there has been a recently greatly accelerated program to obtain 
revision of section 2 (C), and because this program has made reference to so- 
called benefits which would accrue to all forms of wholesale cooperatives and 
therefore embracing the retailer-owned cooperatives, CFDA, in order to estab- 
lish the true position of the retailer-owned houses, now issues this statement 
which is the official position of the membership of the Cooperative Food Distribu- 
tors of America. CFDA comprises, in both dollar volume and in number of 
affiliates, by far the largest segment of group operations at wholesale cooperative 
and retail levels, respectively, in the United States. 

CFDA’s position on the proposals to revise section 2 (C) of the Robinson- 
Patman Act, as described above, is as follows: 

CFDA, in recognition of the unfair and discriminatory practices which were 
prevalent in the food industry prior to the passage of the Robinson-Patman Act 
and its subsequent amendments, expresses its entire approval of the order which 
this act has brought to the Nation’s food industry. 

Although, from the standpoint of eligibility and numbers, CFDA members 
would seem to benefit as much as other branches of the food industry, from any 
extension of brokerage allowances or redefinition of proper brokerage, CFDA 
nevertheless considers such proposed benefits far less in importance than the 
injury which would befall the independent retailers of this country if there was a 
return to chaotic and possibly coercive conditions. CFDA feels that whatever 
the intent may be, such conditions could well prevail if section 2 (C)’s limitations 
on brokerage eligibility were stricken or revised. CFDA deplores any attempt to 
tamper with section 2 (C) of the Robinson-Patman Act. 

CFDA makes the observations that current attempts to revise section 2 (C) of 
the Robinson-Patman Act, for the alleged purpose of aiding the independent 
retailers, is not only without the sanction of the majority of the Nation’s inde- 
pendent retailers but is not even representative of the majority of the co- 
operatives of all types whose cause the proponents of revising section 2 (C) 
profess to espouse. Therefore, CFDA, publicly and without equivocation, dis- 
associates itself from any organization attempting to revise section 2 (C) of the 
Robinson-Patman Act, and announces that those who propose such revision most 
certainly do not speak for the Nation’s retailer-owned cooperative food industry. 

Further, CFDA identifies more recently expressed possibilities to compromise 
the original intention to revise section 2 (C) of the Robinson-Patman Act as a 
means of making more palatable the original proposals. CFDA views both the 
original proposal to revise section 2 (C) and possible subsequent talk of com- 
promise as being destructive to the recognition of the basic principles of free 
commerce which brought about the enactment of the Robinson-Patman Act. 

On the eve of the gathering of various and leading food-trade associations who 
are to meet in respective conventions, CFDA urges all to confirm and reconfirm 
their support of the present section 2 (C) of the Robinson-Patman Act as it is 
applicable to the payment of brokerage in the food industry. CFDA announces 
that it has every intention of continuing its own support of section 2 (C) as it 
now stands and will adopt this statement in the form of a resolution at its own 
convention in Chicago, January 31—February 3 of this year. 

In conclusion, CFDA stands in definite opposition to any revision of section 
2 (C) of the Robinson-Patman Act. CFDA looks with great disfavor upon 
proposals which, by design or misunderstanding, would distort the equitable and 
fair pattern of compensation which has for many years contributed to the 
prosperity and good relations present in the family of food trades. We do not 


want section 2 (C) of the Robinson-Patman Act disturbed. 
THE COOPERATIVE Foop DiIsTRIBUTORS OF AMERICA, 
J. B. Ropes, President. 
WirtttAm A. Daton, Chairman Executive Committee. 
JACK C. ConrEUX, Member Executive Committee. 
CAMPBELL Stewart, Member Executive Committee. 
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LESTER W. MITCHELL Co., 
Jacksonville, Fla., December 29, 1953. 
ASSOCIATION OF INDEPENDENT Foop DEALERS OF AMERICA, 
Minneapolis 1, Minn. 
Attention: Mr. J. A. Slocum, president. 

Dear Mr. Stocum: Yesterday I received a large yellow envelope addressed 
as follows: Lester W. Mitchell Co., 700 E. Union, Jacksonville, Fla., MP-—545, 
in which was enclosed your booklet entitied The Case for Freeing Independent 
Merchants From Restraints Against Their Competitive Opportunity to Earn 
Brokerage, together with letter addressed to “Mr. Wholesaler,” and an appli- 
cation for membership in your association. 

Why you would mail this literature to a member of National Food Brokers 
Association is a puzzle to me. However, I have read it very carefully, but 
I disagree with you 100 percent. 

You fellows are trying to upset the apple cart, because the Robinson-Patman 
Act has been and still is one of the best pieces of legislation coming out of 
Washington in a long time. There is still a place and plenty of opportunity 
for up-to-date streamlined wholesalers, and in that connection I would like 
to mention Abner A. Wolf Co., Detroit, one of the outstanding independent 
wholesalers in America. No doubt you have read Mr. Wolf’s statement on the 
Robinson-Patman Act, which was released to the press December 18, 1953. 

I have some pretty good friends who are Red and White, and I. G. A. jobbers 
and they all seem to be very successful under the present setup, plus there 
are many other grocery companies that are doing exceptionally well. 

The charges made by your organization against we brokers are grossly un- 
fair and unwarranted. In our case we do not collect any brokerage that we do 
not earn. We spend 75 percent of our time at the retail level, helping the 
merchants to properly display their products, picking up unsalable goods, build- 
ing mass displays, etc. Recently one of our fine independent retail grocers 
had a serious fire on Sunday night which put him out of business temporarily. 
He is located in a town 75 miles south of Jacksonville, One of our men went 
to his town the first thing Monday and worked with him until he was back 
in business at the end of the week. I mention this because it is just one of 
many things that we are continually doing. We do not sit in our office and 
wait for our customers to phone or mail us an order. We brokers are not 
“asleep at the switch.” 

I am glad of this opportunity of writing you, even though you and I do not 
agree, but that is what makes a democracy, Mr. Slocum, and I wish I had the 
opportunity of sitting down and talking to you personally. 

With best wishes for the New Year, 

Cordially yours, 
LESTER W. MitTcHett Co. 
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LESTER W. MITCHELL COMPANY, Not Inc. 
FOOD PRODUCTS BROKERS 
RET UL $ OCK AND ORDER SHEET 


. 0. BO” 31. STATION G. 
IACKSONVELLE FLA. 
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a Bosco Chocolate Syrup 12/12-o2. 
=a Bosco Chocolate Syrup es 
aoe -— 
ae Saale 
tel eR 
a ae an a caual ac at ee 
B you have any of these products thet are in unsaiable condition please ws— WE BACK WHAT WE SELL: 


FOR YOUR PROTECTION AND OURS ... We carry COMPRENENMSIVE GENERAL LIABILITY INSURANCE which protects you os well as ) 
eurselvee. M there should be am eccident im your store comped by cur salesman while building « display. euch as stumbling over sample 


case adverticing meatier otc 


{From the Weekly Digest, the American Institute of Food Distribution, Inc., New York, 


N, Y¥., March 27, 1954] 
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$450 PER MAN PER MONTH: Costs OF RETAIL MERCHANDISING SERVICE REVEALED 
IN Foop BROKERS’ SURVEY 


By Brokerage Service Department, the Food Institute 


Food brokers performing retail merchandising service and their principals 
frequently are in the dark regarding just how much money it takes to do an 
effective job. 

Survey by Food Institute, sampling about 10 percent of the approximately 
1,000 brokers doing retail work, secured a cross-section of replies that offers a 
good yardstick. 

Many brokers have drifted into this service on pretty much of a “helpful 
Henry” basis. Now find they have a tiger by the tail. 

“Some of our principals pay us extra brokerage for retail work. Others 
want the work done, but only a few of them want to pay for it. We do it for 
our own self-preservation in a competitors’ market,’ commented a Tennessee 
broker on his survey blank. 


AVERAGE COST PER MAN, MONTH, CALL 


A retail man doing an effective job costs $450 per month. Over 80 percent 
of the brokers, reporting from 40 States, place the figure in that neighborhood. 

Half the brokers calculated that each store call cost $2.25. 

Nearly three-quarters of those replying indicated their men visited 10 to 15 
stores daily. Simple arithmetic shows that the broker spends $22.50 to $33.75 
daily for each man doing retail work. 

Where less than 10 daily calls were reported, the service was more casual, 
or men were operating in rural areas, where much time is spent traveling 
between calls. Records showing more than 25 calls daily were almost entirely 
from large cities, where there was a concentration of retail accounts to be 
contacted. 

Brokers from 40 States, representing all major geographic regions of the 
United States, replied to this week’s Food Institute special survey. 

No attempt was made to cover all 3,000 or more food brokers. Rather, a 
sampling of 150 was taken, which is slightly more than 10 percent of the number 
of brokers reportedly doing retail work. 

Returns from the 150 queried totaled 87. Fifteen of these arrived too late 
to be included in the tables—-but all 15 fell in line with the majority of answers 
previously filed. 

Usually a retail man represents 3 to 4 principals at 1 time in calling on 
stores. Expense was impractical where less accounts than that were pushed. 

Efforts to work more than four accounts reduced effectiveness of the job. 
Some retailers even showed resentment. They felt that the retail man was 
trying to boss their store. 

(Epiror’s NoTteE.—Merchandising service has become an integral part of the 
food brokerage business, as borne out by its fantastic growth in the past few 
years. With a record number of industry and commodity promotions, follow- 
through work at the store level is a must.) 

art of the blame for failure to work out businesslike arrangements with prin- 
cipals on compensation rests with brokers. Many did not know what they were 
getting into when they started some retail work as a favor. 

Where facts and figures on probable costs are clearly presented, with an 
equally precise definition of intended performance, principals can be sold on 
carrying their share of the expense. 


DAILY CONTACTS 


More than three-fourths of the brokers replying said that their retail men make 
15 or less calls each day. The average was preponderantly 10 to 15 calls each day. 
1. Approximately how many stores do you represent at one time? 


Percent Percent 
ee ee ee Be Oe Oe ie it Sentinal 4 
Si Bia ii ten bin wit tpcenetinetiabe OF I Sl Bhi ce ancictedbautinead bamriettingas 1.5 
2 Be Bien dncnsieetl xningihindabitiaiiiie Bk Bet SN nes cechnttniticininenaakil 1.5 
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NUMBER OF PRINCIPALS 


One of the biggest drawbacks in the retail operation of a food broker today is 
the overexpansion of work that can be done by one broker. Survey shows that 
the majority find that they can do justice to only 3 or 4 principals at 1 time. 

How many principals do you retail men contact in an average day? 


Percent Percent 
ee ee ee ee a eT CO) ee 6 
ke aie that a ite tee OT i More then 6.2.24 eck ar 925 & 
caida ak bec se etieied dciad odinesane acca i Te RO Soe aes 4 





(Editor’s Note: Many brokers represent several principals. But they usually 
only feature one line at a time, while checking shelf placement, movement, and 
stock position on the other lines.) 


COST PER MONTH 


Average cost per man, per month is never lower than $300—in some instances 
it gets as high as $700. Usually the higher rates prevail in spread-out territories, 
where travel expenses constitute a good part of the cost. 

4. Approximately what is the cost per man, per month, based on current sal- 
aries and expenses? 








Percent | Percent 
I is ast st <I OOD 3 os tse ale 17 
CE ee ee ees kick aI ON SS ee ee 19 
I Nea i) Ree ret feck dee. 7 
RR ee ae oe 19 | No answer 


rT iscsi 26 | 


COST PER CALL 


Food Institute Survey showed a wide variation in the amount of the cost per 
call at the retail level. The cost is usually governed by the number of calls made 
daily—also by the number of accounts concentrated on by 1 salesman at 1 time. 
Both have practical limits. 

5. What do you feel is your average cost per call at the retail level? 


Percent | Percent 
Der te Galena 2 Cee SR Reo Op Sie ck 3 
I ni cen cctaereaceaiinens Beef AU eRe neicecimere aaa 6 
$2.25 to $2.756......- peer A ah A eee eee ee A ee 3 
Site ee eee ee ee 


BROKERS SERVICE BLOTTER 


NEW BULLETIN APPROACH 


We are sending our customers bulletins on food trends, costs and consumer ac- 
ceptance of products, especially on our own lines. We usually quote actual 
figures or percentage increases by different distributors after receiving permis- 
sion from the buyers involved. This enables us to show skeptical buyers what 
actually is being done in our territory. This is just another subconscious method 
of approach.—Texas broker. 


SHARE-THE-COST-BASIS 


We contact all the A. & B. retail outlets in our territory. This is done on a 
regular schedule and costs are shared by 4 principals who pay us 20 percent each 
and we pay the additional 20 percent. Orders are turned over to wholesalers 
for delivery and service. Monthly reports are submitted to principals with all 
imperative data cotnained in each report.—Florida broker. 


MARKET ANALYSIS 


We are analyzing the retail grocery picture in our market. When completed 
we will have a complete card file listing each grocery store. The card will indi- 
cate the location, the grade (A, B, C, etc.), and store affiliation, etc. In addition 
we will have a wall map of our territory—with colored pins showing each retail 
outlet.—Aansas broker. 
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’ 
STUDENTS BUILD DISPAYS 


Our principals use $75 per month for display work. We hire two college stu- 
dents to do this work after school. This gives the students on the job training 
and also helps us to partially solve the difficult problem of retail work.—Wash- 
ington broker. 

USES THE CENT IN INCENTIVE 


When handling a new product we find that on the very first trip around princi- 
pals should offer a special deal to stimulate interest—and most important, we 
believe that the assistance of jobbing salesmen should be sought. Give the job- 
bers’ salesmen a special bonus for a certain number of new accounts opened and 
for securing space for good displays of the new item. You may sell many whole- 
salers good orders, but if the product stays in their warehouse you will not get 
the proper distribution and the all important repeat business.—Rhode Island 
broker. 

HAS LIST OF CONSUMERS 


We have been very successful in the use of coupons. Over the years we have 
compiled a list of housewives that our principals can use when sending out spe- 
cial coupons or mailings. This plus in the store demonstrations has helped our 
sales tremendously.—Utah broker. 


PRINCIPALS KNOW BONUS PLAN 


To keep our principals thoroughly posted we explain to them in detail our 
bonus and incentive rate that we have for each of our retail salesmen. With our 
system, the more each man sells at retail the more he earns.—Minnseota broker. 


RETAIL BULLETINS 


We are effectively using a card mailing to retail accounts. This mailing ad- 
vises store managers about market information and any price changes, etc., that 
we feel the retail stores might be interested in. Several of the retail stores have 
phoned us for additional information and in each case it has meant additional 
business. This of course is in addition to our regular bulletin service to our 
wholesale buyers.—Utah broker. 





{From the Weekly Digest, the American Institute of Food Distribution, Inc., New York, 
N. Y., January 16, 1954] 


Firty PERCENT oF Foop BROKERS FURNISH RETAIL MERCHANDISING SERVICE 
(By Food Institute Staff) 


A dramatic trend is shown in Food Institute survey of 2,500 food brokers 
across the country. 

This is an evolution from the old days, when packer-employed specialty men 
usually handled retail contacts. A mere 6 or 7 years ago, only a handful of 
brokers were thinking retail. 

Today, 3 out of every 4 either furnish a retail merchandising service or are 
studying how they can set up such a department. Very small firms, unable to 
consider special retail men, are spending more and more time working for and 
with the retail trade. 

More and more brokers are learning the profit to themselves of working hand 
in hand with the pacemaking retailers. Expense of servicing is borne by the 
accounts wanting retail work—is carefully calculated and covers no more than 
the cost of this special work. 


WHY THIS CHANGE? 


Manufacturers’ costs for retail selling help have soared. In one typical in- 
stance, it now costs $4.66 to call on a store; 17 cents a minute to keep each sales- 
man on the road; 60 cents a minute to talk to Mr. Grocer; and 34 cents just to 
mention his product to the retailer. 

Add to this the jump in office costs for handling details and supervising work 
of salesmen, both retail and wholesale, and you'll see why manufacturers are 
turning to the broker for help. 


47684—54— 8 
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Then there’s been the sweeping change in retail distribution of foods during 
the past half dozen years. It’s not uncommon today to find 1 or 2 larger super- 
markets doing more yolume per year than the wholesale distributor in their 
territory. 

Food brokers have themselves hastened the change. They see how their own 
incomes can be boosted when they increase the sales of their products in stores 
through intelligent cooperation with the retailer. Only the shortsighted few 
regard the money paid by the supplier for retail service as a chance for extra 
revenue—impossible if full service is rendered. 

To the many food brokers currently thinking about retail service for their 
accounts, the following reports on what the other fellow is doing will be of 
special interest : 


NUMBER OF MEN NEEDED 


You'd get almost as many different answers as there are brokers with retail 
service setups. Depends on the territory to be covered, how intensive a job 
will be done, results that probably can be obtained, etc., ete. 

In some of the larger cities, brokers employ 25 or 30 men—even 45, The 
average broker limits this department in his firm to 2 or 3 capable men. 

Tabulation of survey replies showed that 28 percent of the brokers use only 
1 man exclusively on retail work. Another 34 percent employed 2 men; 14 per- 
cent had 8 retail specialists; 7 percent employed 4; and the remaining 17 percent 
had from 5 to 30 men in their retail service departments. 

In Arizona, 1 broker employs 4 men. On the other hand a Chicago broker, 
doing effective retail work for his principals, systematically covers the city 
with 3 men. 

“Have one man who devotes full time to retail selling, another devotes half 
of his time, while a third spends maybe 10 percent of his working hours at the 
retail level.”’-—Minnesota. 

“Three men do the job. City is broken into three territories (extended on 
into the suburbs)—generally north, west, and south. Routes are set up so 
that every large retailer is contacted at least once a month. Have alternate 
routing that break the territory into routes for 4, 5, or 6 men.”’—Chicago. 

“Employ 7 retail men and supervise another 4 retail specialists of 1 of my 
principals.”—Another Chicago broker 

“Four men not only do the selling, but arrange for promotions, tie-in with 
national drives, build the displays, and put up advertising pieces.”—Arizona. 

“Cover all A stores every 2 weeks; all B stores each 3 or 4 weeks; and C stores 
periodically during the year. Employ five men for this special work.’’—Arkansas. 

“Our four men, who devote 90 percent of their time to calling on the retail 
grocer and the chain stores, sell our various lines to the retail trade, who ship 
through the jobber. They put up displays, bring merchandise out of the base- 
ment and increase our shelf mileage. In general see that our merchandise is 
exposed to the buying public.’’-—Colorado. 


HOW OFTEN SHOULD MEN CALL ON STORES 


Routing is a detailed job that is taken care of by the supervisor of retail 
servicemen. 

This cannot be intelligently done before the territory to be worked is thoroughly 
surveyed. Purpose of this canvassing is to determine number of stores, the sales 
potential of each retail outlet, and the most economical and effective way of 
covering the route. 

Usually coverage is limited to A and B stores. It seldom pays to contact the 
little grocery stores. That means that anywhere from 50 to 70 percent of the 
retail units in a region must be serviced. 

“Each of our six retail specialty men has a specified territory. He is re- 
sponsible for all accounts in that territory. He sells and services all A and B 
markets every 4 weeks and calls on the larger supermarkets every 2 weeks.”— 
California. 

“We contact the larger stores on a regular 6 weeks’ basis with 2 retail men. 
They promote no more than three special items on each visit. We are more 
interested in displays and special features than in 1-case orders that we can 
pick up from C and D type stores.”—Kentucky. 

“Reach approximately 200 of the largest retail outlets in our area. Calls 
vary from once a week to once a month. The retailers contacted do approxi- 
mately 80 percent of the retail business in our area.”—Minnesota. 
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“Our crew of 10 men and 1 supervisor averages a total of 250 retail calls per 
day, giving each principal coverage in all A and B stores.”"—New York City. 

“We cover all A and B stores regularly every 5 to 6 weeks, also some of the 
better C and D stores where the time permits.’’—Illinois. 

“Service and contact class A supermarkets on a semiweekly basis with one 
retail man.”—F lorida. 


SOME SPECIAL THINGS RETAIL MEN DO 


Of course, there’s the regular contracting of retail stores on each route. But 
outside of these routine calls, there are lots of little extras the retail man throws 
in to make his job more valuable. 

Sometimes he’s a “holler” guy, a pitchman, literally crying, ‘“‘Come one, come 
all.” Sometimes he’s the “mother hen,” setting displays that'll hatch sales, 
Sometimes he’s a window dresser. 

Then he’s a clerk hauling goods from the backroom and placing them where 
they’ll be seen. 

Often he’s got to be a “fat chewer,” listening patiently while his feet are itching 
to zet on to his next call. 

Then he doubles for a newshound, flashing pictures and carrying his story 
bavk to headquarters. 

‘Our salesmen are equipped with public address systems and message repeaters 
for promotional work.’—Arizona. 

“Set up displays, talk to managers, and merchandise our principals’ prod- 
ucts.”—Ohio. 

“Equip our men with company cars, checkbooks for picking up coupons, flash 
cameras for pictures of displays, etc.”—Tennessee. 

“Get proper placement of our products—good shelf position. Police prices and 
rotation of stocks. Conduct store demonstrations.”—California. 


HOW DO BROKERS COLLECT FOR THIS SERVICE? 


That varies greatly. Depends on the principals involved, the amount of work 
to be done and the volume of the item handled. 

It can be said that in the most satisfactory setups, payment is entirely sepa- 
rate from brokerage—usually monthly or quarterly checks for special retail 
service. So much per man per month is a common arrangement. 

One rule must be observed—reach a concrete agreement with the principal 
or principals to be served. Preferably handle separately from regular brokerage; 
that permits a more accurate accounting to the principal of performance for pay- 
ment received. 

“Some of our principals pay us extra brokerage to help pay the costs of 
specialty work.”—Arizona. 

“Work it out on a share-the-cost basis. Twenty percent is paid by each of 4 
manufacturers and 20 percent by ourselves. Monthly reports are submitted to 
manufacturers with pertinent data.”—Florida. 

“Kach man represents three principals and we charge each principal one-third 
of the salesman’s salary and expense.”—Detroit. 

“Three of our principals pay $100 per man per month for retail specialty work. 
A fourth pays a flat 5 percent of sales.”—Milwaukee. 

“Some principals pay in part of the salaries, others allow additional brokerage 
to cover this added expense.”—Oklahoma, 





CERTIFIED GROCERS OF CALIFORNIA, LTD., 
Los Angeles, Calif., January 14, 1954. 
Mr. J. A. Stocum, 
Slocum-Bergren Co., 
Minneapolis, Minn. 

Dear Mr. StocumM: We have always appreciated the splendid work done by 
the food brokers who operate in the area. The old concept of the food brokers’ 
function has changed and is now geared to this new age of distribution and they 
are performing as manufacturer’s sales representative in the retail field pri- 
marily, as well as representing their principals to distributors. 

The food brokers in southern California have many salesmen who contact 
the retail stores to further the sale of their products. These men have been, 
or are, well trained to function as sales promotion specialists and not as order 
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takers only. We look upon them as consultants to the retailers with knowledge 
of product displays, advertising, and the ability to promote the sale of their 
products for the retailer and to the consumer. Naturally they take many orders 
and we are glad to handle these orders as they come to us. 

It is our policy to work closely with food brokers and other food manu- 
facturer’s sales representatives, cooperating with them on their promotional 
and advertising programs and this policy has been productive to them and to 
ourselves. 

Food distribution in this marketing area has changed during the past years. 
Today the greater volume is handled by organizations such as ours who do 
not use salesmen. Food brokers accepted the new method widely developed here 
and quickly saw the need for sales staffs of their own. They are very progres- 
sive; perform needed functions well and we will continue to support them. 

Thank you for your inquiry, sir, and I hope that this has answered some 
of your questions. 

Very sincerely yours, 
CAMPBELL STEWART, President. 
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mente 4 ENGES BROKERAGE LOC" 


FOOD BROKERS 











1000 N. Monroe St. Peoria 3, Illinois 
Who Grocer Ghasie 
Retail Grocer — 
Address___ aes 
Who. Grocers 
When Ship LAM a ee a 
PACK 
QUAN, | an | DESCRIPTION PRICE 


| | | 


This is a contract equally binding on buyer and seller. Do not sign if you do not intend to accept the goods. 
ALL CONDITIONS MUST BE EXPRESSED IN WRITING. 





Purchaser 


Salesman_# ciliate 
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{From NARGUS Bulletin, January 1954] 
MINNESOTA—-W HERE INDEPENDENTS Do Most AL or THE oop BUSINESS 
By Howard W. Kuhn, Associate Editor 


Food retailing can be wonderful. That’s what independent grocers In the 
State of Minnesota have discovered 

There, as elsewhere in America, the independent’s biggest job is to prove to 
consumers that he can distribute food as well as or better than his national 
chain competitors. This job must be done in each dependent store. How well 
the independents of Minnesota are doing the job can be judged by a few statistics. 

Back in 1948, when the last United States Census of Business was taken, it 
was discovered the national chain stores were handling less than 15 percent of the 
total retail food business of Minnesota as compared to 40 percent in some other 
sections in America. Precise authentic statistics since 1948 are hard to find; 


ee 


Pita le 
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however, by applying a rule of reason it’s not too difficult to gain a clear picture 
of the situation. The chains have neither grown nor lost appreciably since 1948. 

Only two corporate chains seem important. Red Owl, a regional chain, has 
headquarters in Minneapolis and it is perpetually pushing to build volume. 
National Tea Co. has a well-stabilized operation, is highly ethical and considered 
good, clean competition by other retailers. For the past 2 or 3 years A and P 
has been shrinking its operation by not renewing leases. It is reported they 
expect to withdraw from the market. 

So the picture in a nutshell, eliminating the periphery food outlets such as 
the candy, nut, dairy, bakery stores, and fish markets, reveals there were a 
total of 6,400 grocery stores in the State in 1948, with sales amounting to 
$471,032,000. Of these 6,400 stores, 5,995 were single unit independents—their 
sales amounted to $356,160,000, or 75.5 percent of the total of retail food sales 
in the State. 

Since these figures do not include the independent operators who own even 
two stores, it is easy to see that the independents’ proportion must run higher 
than 85 percent. About half of the entire State’s total retail food business of 
$727,529,000 in 1952, according to Sales Management magazine’s generally 
accepted annual buying power survey, is consummated in the three counties 
dominated by Minneapolis, St. Paul, and Duluth. 

What are the reasons behind the independents’ domination of Minnesota? 
Several chains have surveyed the State regularly for nearly a quarter of a 
century, sometimes taking options on key store locations in their first rosy 
size-up, but on closer checking they have invariably backed away. 

To learn the answers we traveled hundreds of miles around the State calling 
on retailers, manufacturers, chainstores, wholesalers, and checking with research 
men and statisticians. 

To sum it all up in a single word, and this is over-simplification, the word 
should be “ecumenicity”—‘“togetherness.” In Minnesota there is definitely a 
spirit of ecumenicity among so many in distribution, wholesalers, brokers, manu- 
facturers, retailers that does not seem to have an equal in so large an area else- 
where. Admittedly it is easier for these Minnesotans to get together, due to the 
strong racial strains that dominate the State’s population. Cooperation is a 
more meaningful word to these folks of Swedish, Norwegian, German, Dutch, 
etc., stock. For example, any discussion with them about the value of concen- 
trating purchases with one wholesaler is about as elementary as whether it is 
necessary for a person to eat. They were working on such cooperation with 
wholesalers more than a score of years ago. In fact, this was being pioneered 
by the previous generation of foodsmen, in many cases the fathers and even 
grandfathers of the boys who are now experiencing the accumulated benefits of 
the previous generations’ pioneering. 

Very tangibly, through its nearly 60 years of operation, the Minnesota Food 
Retailers Association has been a forceful factor for progress. Theirs has been a 
living, breathing program of progress. “We constantly endeavor to stimulate 
the thinking of our people and inspire them to grow and expand,” executive 
secretary Earl Altnow said in explaining how, throngh active participation in 
association affairs, foodsmen developed a mutual confidence in each other which 
has led to cooperative development of both retailing and wholesaling. 

“We have worked on the theory that all thinking, all planning, all dreaming, 
and all training are completely wasted unless we can find a way to stimulate 
people into action,” added Altnow, frankly admitting the association (to which 
practically all the leading independent grocers in the State are members), serves 
as an irritant, the catalytic agent which has stimulated grocers into action, 

The Minnesota Food Retailers Association also provides the normal functions 
of a trade group, including field representatives, frequent district meetings, legis- 
lative service, etc., “but we honestly believe our really important mission is to 
stimulate growth and progress wherever we can locate real ability, and we do 
seek out fertile soil to cultivate, constantly and incessantly,” declares Altnow. 
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Retail grocery outlets—Minnesota 


Number of stores 


Corporate chains i aes Peis aiid de Uinta sec eee 
Atlantic & Pacifice___ iil thee i ease OP A hae 23 
Gamble’s 7 Sci cian 13 
Hove's Saale oe s ee 4 
National Tea Bie seh date ade li hile as 107 
Red Owl Stores — ig ze i ane = peed Les nats 48 
Stillman’s ae abel 13 

Voluntary and cooperatives wil Regi . 1,488 
Allied : a cease oct 96 
May Bros —— gti : al A ‘ maka 252 

Food Guild ; 116 

Big Ten_-_- bb ett ie Bll Se 107 
Mayfair_- ‘i 29 
Nash Finch ; a2 epee a6 15 
Red Owl Agencies ys ee cle 241 
Slocum Bergren, Red & White ‘ . rere 1638 
Fairway Stores aa Nook old it ells ee ae ee Bes 505 
Winston Newell Pica sire = i ; het ee ahs 143 
Super Valu_-_- seas 109 

U Save bina : : ; be as 30 
Contract Stores . Sei te ido 4 
Unaffiliated independents ‘ oe Ri i sce Gea 
Total debts Baleies _.. 6, 295 


Source: Minneapolis Star-Tribune and others 


Here is a historic example of why food distribution in this kind of business 
climate grows and prospers. Back in 1920's, the late A. M. Slocum of Slocum- 
Bergren Co., Minneapolis wholesaler, became the second wholesale grocer in 
the United States to grasp what S. M. Flickenger, the Buffalo (N. Y.) founder, 
had in mind when he was trying to put the Red & White Stores, the Nation’s first 
voluntary group of independent grocers, together. Mr. Slocum and his Red & 
White customers contributed much original keen thinking to the development of 
that organization. They formed the first retailers’ advisory committees, where 
retailers and wholesalers got together weekly to develop advertising and store 
progress programs, 

sack in the late 1920's these efforts toward enlightened wholesaling were re- 
garded with as much amazement in some quarters as today’s swift paced Super 
Valu stores program now flourishing in Minnesota under the guiding genius of 
Tom Harrison, president of Winston & Newell Co. Interestingly, the Minne- 
apolis-St. Paul market has always been something of a Mecca for foodsmen 
interested in advancing food distribution techniques. For one thing, it has been 
fortunate in attracting a breed of progressive, competitive-spirited wholesalers. 
Today these men are concerning themselves with more efficient warehousing 
methods—one-floor warehouses are sprouting fast with accompanying forklift 
trucks, towlines, hoists, etc., equipment—while in other years their concerns were 
on development of brand programs, store supervisory activities, promotional 
programs, simplifying operations, concentration on merchandising, ete. 

Well aware that it takes strong retailers to make strong wholesalers, these 
wholesalers have been thinking retail for more than a generation. So since 
elsewhere on these pages readers will find many typical case histories delineating 
the step-by-step progress of retailers up the ladder, most of the balance of this 
article will highlight methods these wholesalers use to help build strong retailers. 

In the first place every wholesaler in the St. Paul-Minneapolis area has long 
since been operating on a cost-plus basis. Admittedly there are shades of cost- 
plus, and it is no magic formula for success—but they are constantly improving 
it. The result is that no one can own merchandise cheaper than the independent 

4. Gross profit analysis and report on operating efficiency ; 

5. Store engineering; 

6. Store supplies: 

7. Advertising program ; 

8. Personnel training program ; 

9. Retail accounting service ; 

10. Coffee program ;: 

11. Store financing and real estate guidance. 
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The $100 million St. Paul food market 
Percent of salea 


Neighborhood stores’? * oes * 31.6 
Klein's SRT 
National Tea___-_- ‘ i ». Fs 
Cut price = 4 . 11.5 
Applebaum's * a 
PRREWORG  essutnchinnc cimesctetes é 4.8 
Hoves *__- . 2.8 
Big Ten’ oe sid , J : 2.6 
Super Valu ‘ iiscaiieaidioad 2.5 
A&P L.2 
Red Owl 1.0 
Department stores *__- 3 

1NARGUS members 

Source: St. Paul Dispatch (1953), NARGUS members do 82 percent of the total food 


volume in St. Paul 


Paralleling Winston and Newell's concentration on supermarkets, yet embody: 
ing diametrically opposite thinking in other respects, is the approach of Hancock 
Nelson Co. in St. Paul. The big difference in their setup is that they provide no 


extra services for the retailer whatever. Hancock Nelson’s idea is to get the 
merchandise to the retailer at the least possible cost, and Lyle Weiss told us 
they cut out all “frills” of wholesaling back about 1939 “We advertise we're the 


lowest priced wholesale grocer in the United States, and nobody has successfully 
challenged this statement,” said Weiss. They leave the retailing to the retailer 
Thus, their customers are some of the biggest supermarket operators, and these 
merchants seem to need little help from a wholesaler. When they do need help 
they have ad quate resources to obtain it Hancock Nelson operates on a “cost 
plus” basis. For less than $800 weekly volume it costs the retailers a $30 a week 
buying fee, when he buys more than $800 weekly he obtains the merchandise at 
2 percent over cost. Three years ago Hancock Nelson moved into a new one-floor 
110,000 square foot warehouse, and soon they'll be needing more space. 

May Brothers, young in years, started operation on a cost-plus plan comparable 
to Hancock Nelson. They now offer frozen foods, fresh produce, and a meat buy 
ing service. They also offer a limited number of merchandising, operational and 
supervisory services, which puts them somewhere between the Hancock Nelson 
and Winston and Newell plans May Brothers serve small volume stores through 
a network of cash and carry branch warehouses 

At Slocum-Bergren Co., headquarters for 170 Red & White stores in Minnesota, 
oo Of which are in the Minneapolis-St. Paul trading area, we learned of plans 


for a new 150,000 square foot one-floor warehouse to be built soon. The Slocum- 
Bergren Co. concerns itself especially with its Red & White private brand pro 
gram, offering franchised independents an extensive advertising program in 
cluding television, as well as newspapers, handbills, posters, et« Slocum 


Bergren has a complete fresh fruit and vegetable service, warehousing these items 
as well as frozen foods. They also provide the services of a meat expert. He 
supervises the stores and shops packers for the members. 

The CnatrMan. Mr. Lanier, have you any questions? 

Mr. Lanter. I have no questions. 

Mr. Rowe. In view of the fact that Mr. Slocum made personal refer 
ence to me and to my association, I would like to have a few words to 
say. 

Certainly I have respect for Mr. Slocum. But I do not respect him 
in making a statement as to our association and telling you that we 
i actic ally do nothing for our retail grocers. We know that in many 

‘ays—I do not want to go into it, we have many ways, by clinic, by 
encouragement, some of our own members run local voluntar Vv groups 
tied to retailers. We doa great deal to encourage teamwork between 
our people and retail Sse. but we do not do it in Mr. Slocum’s way, 
and we do not want to, by this legislation, be forced to go to Mr. 


Slocum’s type of organization. We want to go on in our own way. 
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Mr. Rocers. In reference to the first pamphlet Mr. Slocum men- 
tioned, I do not know the exact date, but that pamphlet was printed 
before we ever heard of any bill to amend section 2 (c). All these 
people know that our record is clear for 50 years, for supporting 
equality and opportunity in the food business. 

That pamphlet was not even prepared on account of this bill; that 
went out years ago. 

Mr. Ritey. Mr. Chairman, we have one witness who could not very 
conveniently return at a subsequent hearing. He will take less than 5 
minutes. 

The CuarrmMan. Weshall be glad to hear him 


STATEMENT OF GRANT EARL, IDAHO FALLS, IDAHO 


Mr. Eart. Mr. Chairman, I would like to read this short statement 
and submit it as a matter of record at this hearing. 

My name is Grant Earl. I own and operate Earl’s Foodliner, a 
retail grocery store in Idaho Falls, Idaho, a town of 22,000 people. 

I have been in the grocery business since 1939, and have lived in 
Idaho Falls virtually all my life. I make my living and support my 
family out of this grocery store. I therefore have the very warmest 
feeling toward IGA because I know that they have materially helped 
me to succeed in the grocery business. I am proud to be an IGA 
retailer. 

My principal reason for being here today is because I became 
aroused over a bulletin I received the other day from the secretary- 
manager of the Idaho Food Dealers’ Association. To show you the 
kind of propaganda we retailers are fed, I would like to give you this 
statement for inclusion in the record. 

This statement is supposed to tell me that powerful interests are 
trying to hurt us retailers and it urges me to write Senator Welker. 

The CHarrman. It will be admitted at this point in your remarks. 

(The material referred to is as follows:) 


LetTreR RECEIVED FROM THE OFFICE OF OUR GENERAL CowuNSEL, TYRE TAYLOR, WHO 
REPRESENTS NARGUS IN WASHINGTON 


FEBRUARY 17, 1954. 
Mr. Frank B. WILSON, 
Secretary-Manager, Idaho Food Dealers Association, 
Boise 5 Idaho. 

Dear FRANK: We are making this appeal to you personally because you are 
in a key position to be of enormous help in saving the Robinson-Patman Act. 

You know full well that this vital law is now gravely threatened by its enemies 
and their supporters. Without the slightest exaggeration, I can tell you that 
the situation is very serious. 

A small but active group of wholesalers are driving hard to weaken and vir- 
tually destroy section 2 (c) prohibiting harmful brokerage payments to large 
favored buyers. You know what terrible discriminations will arise if they 
succeed in getting either of their bills, S. 2604 or H. R. 7198, passed. 

And please never forget that these people are telling Congress that they repre- 
sent independent food dealers. This false claim is helping them immensely. 

Other very powerful groups are attempting to weaken section 2 (b) of the act 
by making the “meeting of competition” a loophole to legalize price discrimina- 
tions, regardless of their injury to competitors, 

Please, I beg of you, do not underestimate the seriousness of the present 
drive to emasculate this act. The opposition has hidden strength which could 
push these bills through in a few days’ time. Past history proves this. 
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At present we are pitifully weak for we have not made our voice heard. Until 
independent retail grocers are aroused, this very dangerous condition will exist 
for they are by far the largest business group benefited by the act. 

In both the Senate and the House, 8S. 2604 and H. R. 7198 and the other 
weakening bills are now in the Judiciary Committee. They can be reported 
out for a vote at any moment. 

The need is desperate for individual grocers to let these committees know 
their opposition to these bills and any other measures weakening the law. It is 
essential that every committee member be told by his constituents that the 
Robinson-Patman Act is the very lifeline of independent grocers’ existence and 
must not be weakened in any way, shape, or form. 

Senator Welker is a majority member of the Senate Judiciary Committee and 
as such will have a great influence. 

Please, therefore, within the next 30 days have every one of your members 
write to Senator Welker to oppose 8S. 2604 and any other bills weakening the 
Robinson-Patman Act. 

Thank you very much. 

Sincerely, 
Henry J. Bison, Jr., 
Associate General Counsel. 

Fellows: Get a short note, or a long, full explanation, as you please, off to 
Senator Herman Welker, Senate Office Building, Washington, D. C. Tell him 
what it means to each of you to have him strongly oppose these bills. 

Mr. Eart. It just so happens that I know something about the 
brokerage clause of the Robinson-Patman Act. If I had not known 
anything about the brokerage provision I would not have learned 
anything from that bulletin. It does not tell me why the present sec- 
tion 2 (c) is good, or why those who seek to amend it are wrong. 

Yet it tries to incite me against the very people who are doing their 
best to help me. 

I promptly wrote the secretary-manager of our Food Dealers’ Asso- 
ciation that I opposed the methods they were using and that to keep 
the record straight I wanted him to know that in matters of this kind 
IGA very decidedly does represent over 5,000 retail grocers, including 
myself. 

‘I happened to be in Chicago last year when IGA was tearing down 
its brokerage department. The law said IGA couldn't accept broker- 
age fees for the broker age work they formerly did. The reason it was 
illegal for IGA to accept brokerage was because they were using that 
money to help retailers like me. 

I cannot understand how anyone who claims to be the friend of 
small business can go around prosecuting a company just because they 
are using some of their income to help little businessmen grow. 

I operate a modern supermarket constructed after the IGA pattern. 
On my own I would never have had available to me all of the sales, 
engineering, and merchandising services that went into that store. I 
have tough chain store competition inmy town. I have a competitor 
a half a block aw ay operating a brand new supermarket with 18,000 
square feet. That is four times the size of my place and is a big market 
even for a town like Washington. 

That competitor is owned ‘by achain. Without the help I get from 
IGA I might not be able to take that kind of competition. I need 
more help. I know that nobody, other than myself and my family, is 
more interested in my business than the IGA people. That is just 
common sense because they want to sell me more merchandise. IGA 
can do the brokerage work as well as anyone, and they can use the 
brokerage income to help all IGA retailers. I know what I am talking 
about. 
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I have lots of brokers now calling on me to build floor displays and 
otherwise do retail promotional work. I am glad to have that help. 

But when I was a real small retailer, I never saw them. Then I had 
to shift for myself with the help that I got from IGA. Without any 
help from the brokers I worked up to the point where I have a fairly 
nice business for a smal] man in a small town. 

3ut the point I want to make is that the brokers didn’t spend any 
time on me until I became moderately successful, and my understand- 
ing is that even today they don’t use their brokerage income on the 
smallest retail grocers, who are the people that need it the most. That 
is not my underst: unding of the kind of help we were supposed to get 
from the Robinson-Patman Act. 

We have a lot of literature passed on to us, like the statement I have 
gi ven to you, saying: 

And please never forget that those people are telling Congress that they 
represent independent food dealers. This false claim is helping them im- 
mensely. 

3ut that isa true claim. I believe most of this vicious propaganda 
put out by a very few people, and printed by people who know 
noth ng about the Robinson-Patman Act, and are just trying to fill 

» their papers. 

“IGA has been ordered not to accept brokerage income even though 
they were to do the brokerage work. This will be a great blow to a 
lot of us small retailers. 

I ask the Congress to amend the law to permit groups like IGA 
to be paid for the brokerage work when they actually do the broker- 
age job. This money can then be used to help us small retailers to 
better compete with the big chains. 

Don R. Grimes, president of IGA, regrets very much that he could 
not be here today. He has a meeting in Lincoln, Nebr., arranged 
long before the date of this hearing was set. He has asked me to 
present to you his statement, which I hope you will accept for your 
record. 

The CHatrman. It will be accepted and filed as part of the record. 

(The statement referred to is as follows:) 


STATEMENT OF Don R. GrIMeEs, PRESIDENT, INDEPENDENT GROCERS ALLIANCE, 
CHICAGO, ILL., IN SUPPORT OF 8S. 2604 


I am Don R. Grimes, president of Independent Grocers Alliance, generally 
known as IGA, 181 South Wabash Avenue, Chicago, Ill. There are today more 
than 5,000 independent retail grocers who fly the IGA banner and who, together 
with the wholesaler grocers who supply them, look to us for help and leader- 
ship, in the fiercely competitive grocery trade. We independents are compelled 
to compete for the cautious housewife’s dollar, in her purchase of foods with 
the giant integrated chain grocery stores. Given a fair and equal chance, we 
are confident that we can more than hold our own with the integrated chains; 
but the present construction of the brokerage clause in the Robinson-Patman 
Act (which gives organized food brokers a monopoly over the brokerage function 
and denies to us compensation for valuable services that we actually perform) 
is a substantial competitive disadvantage to independent grocers. 

We are proud of newspaper stories, such as that in the January 1954 issue of 
the Wall Street Journal, showing how a former A. & P. store manager who had 
become an independent retail grocer more than doubled his business in 4 months 
after joining IGA. The article discloses that that retailer showed gains for 
77 consecutive months until his sales reached $22,000 a week, compared with 
$700 a week before he joined IGA. I ask that this article be included in the 
record as a part of my statement. 
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The Congress passed the Robinson-Patman Act 18 years ago for the purpose 
of helping retail grocers in their competitive contest with the big chains. Let’s 
look at the record and see what has happened in those 18 years. When the act 
was passed the chain stores were doing just a bit better than one-third of the 
grocery business at the retail level. By 1989 the chain’s share of the retail 
grocery business had increased to 36.8 percent ; in 1948 it was up to 37.6 percent ; 
in 1952 it was up again 39 percent; and a recent nationwide survey shows that 
in October-November 1953 chain stores sales reached an all time high of an 
even 40 percent. (Chains are four or more stores.) 

This concentration is actually higher than the figures indicate. The chains 
do not bother with most of the rural areas. In many of the highly populated 
States they have 50 percent of the market. And in some of the larger cities 
they have 60 percent or even 70 percent of the market. 

The Robinson-Patman Act has not stopped the growth of the chains. They 
have been able to offset the disadvantages of the act. In the first place they 
have further integrated their operations. They have bought their own canning 
plants and other food processing facilities. The chains now process a good 
portion of the merchandise they sell in their own plants and market it under 
their own brand names. Secondly, the chains are able to take the entire output 
of many small canning plants or other food-processing facilities. In either case 
they have completely eliminated all Robinson-Patman problems. Section 2 (a) 
of the Robinson-Patman Act has been a great help to independent grocers and 
we support it vigorously. But section 2 (c) does great harm to the independent 
grocers and is not really a part of the rest of the act. 

It has been said that if it had not been for the Robinson-Patman Act, the 
growth of the chains would have been at an even greater rate than the sub- 
stantial growth they have enjoyed in the last 18 years. That just is not so. 
One reason is the supermarket. Shoppers have shown a marked preference 
for supermarkets; and given adequate financing independents can cooperatively 
compete effectively with the chains in supermarkets. In fact supermarkets 
were started by the independents. 

IGA has planned many supermarkets for its affiliated retail grocers from 
floor plans to building design. Retailers working cooperatively with us can, 
in supermarkets as well as in conventional stores, give the chains a fair run 
for their money. 

Let me give you case history No. 1 as to the effect of the Robinson-Patman 
Act on independent grocers. 

More than 5,000 independent retailers, most of whom are leading citizens 
of the communities in which they operate, are affiliated with the IGA program 
through the IGA wholesale grocers by whom they are supplied. Our head- 
quarters office in Chicago has made the arrangements for private-label purchas- 
ing by these wholesalers and has furnished them with an almost unlimited list 
of merchandising aids. 

We do such things as: Preparing mats and layouts each week for local 
advertising; furnishing window posters and a number of special advertising 
materials for point-of-sale advertising; making available clerk and manage- 
ment training facilities as well as instruction for store supervision; preparing 
planned merchandising programs, including such things as weekly sales and 
new attractive displays; giving our people meat-merchandising programs and 
produce-merchandising programs; furnishing stock-floor plans and equipment- 
floor plans; and we even go to the point of inspecting meats for quality control. 
And having 5,000 retailers affiliated with us you can readily see that we are as 
large as most any food broker. 

We had a substantial brokerage division in our national headquarters, which 
was certainly as big as a great many food brokers. We did all the work of 
a food broker, performing valuable service for the sellers; and for those services 
we earned the normal brokerage commission. We used a part of the funds 
we thereby earned to help our wholesalers and their retailers to better mer- 
chandise their goods. We in the national headquarters tried to keep the ex- 
penses of our brokerage department to a minimum so that we could have maximum 
funds available to help our retail grocers. 

We earned hundreds of thousands of dollars a year by the brokerage work 
we did. It was hard earned, by valuable services. After paying the costs of 
that brokerage department, the rest of those funds were used for merchandising 
assistance to our retailers. 

Then the Federal Trade Commission brought suit against us and said we 
were violating the brokerage provisions of the Robinson-Patman Act because 
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we used some of that money to help independent retailer grocers. The only 
wrong with which we were charged was using brokerage money to help inde- 
pendent grocers. 

The National Food Brokers Association urged the Commission to accelerate 
its attack upon our merchandising methods. I refer to an article in Food Field 
Reporter for July 3, 1950, and to another article in Food Topics for July 10, 
1950, in which the President of NFBA urged Congress to push the Federal 
Trade Commission to sharpen their attack upon us. Summoning the full power 
of the Federal Government in its administration of this law, supposedly for 
the benefit of small business, the Federal Trade Commission finally won its case 
against us. The Commission had a great and complete victory. 

Let’s see what happened. We gave up the office space formerly occupied by 
our brokerage department. We let those employees go. A wall was built to 
cut the size of our office down by excluding the former space of the brokerage 
department. 

Our former employees in brokerage work went into the brokerage business for 
themselves. Today they are doing the same work they had done for years. They 
are sitting at the same desks, but in a different building, and they are dealing 
with many of the same suppliers they dealt with before. There is only one real 
income, and they are prohibited by that order from giving any of that brokerage 
income to us to help more than 5,000 independent retailers carry on the com- 
petitive fight against the chains. 

Talk about the equal opportunity of the Robinson-Patman Act, it’s a mockery. 
Why should not we have an equal opportunity to compete for the right to per- 
form the brokerage function? I have heard it said that we are not capable of 
actually performing the brokerage function. That is nonsense. The success of 
our independent retailers proves that we have been doing a good job. Our 
brokerage department was no less efficient than any other branch of our business. 
If you are for equal opportunity, then why not support giving us the opportunity 
to compete for the brokerage function? 

The chains are fully intezrated from the grower to the housewife. No law 
prevents integration. A green-pea grower can buy a canning plant; a canner 
can buy a wholesale grocery house; a wholesale grocer can buy retail stores; a 
retailer can even buy a farm on which to grow green peas. The law permits 
integration in all directions, except for the brokerage function. There is an 
iron curtain around the brokerage function. There is no reason for building an 
iron curtain around the brokerage function, isolating the brokers from competi- 
tion, and giving them a monopoly. 

We ask for the equal opportunity to compete for this brokerage function. 
Some time ago the United States Wholesale Grocers sent me a copy of a letter 
from Jolin H. Myers to Harold O. Smith, executive vice president, United States 
Wholesale Grocers. They did not tell me that Mr. Myers was, and still is, attor- 
ney for the Food Broker’s Association. The first paragraph of that letter says 
that this act prohibits price discriminations “consisting of differentials not 
based on the seller’s cost savings.” I am all for that, but when there is a cost 
saving through increased efficiency it should be passed on. When we have 
performed the brokerage work for a seller we produce a cost saving for that 
seller. 

The fair play in competition which Mr. Myers talks so much about certainly 
requires either that we be paid for the work we have done, or that the price 
be reduced by the cost saving we have produced for that seller. I would like 
that letter included in the record as a part of my statement. 

The closeness between the Food Brokers and United States Wholesale Grocers 
is apparent not only from that letter, but also from a form letter dated Septem- 
ber 27, 1949, which the executive vice president of United States Wholesale 
Grocers sent to the Food Brokers. He told the brokers that United States 
Wholesale Grocers fighting to defeat an amendment to the brokerage section 
was just an example of the battles they were fighting together and he asked 
the brokers to go out and get more members for United States Wholesale Gro- 
cers. I also offer that letter for the record. 

I am certain that when it passed the Robinson-Patman Act, Congress did not 
intend to deny us the right to earn brokerage. In the brokerage section itself 
Congress put in a provision that brokerage to the buyer was unlawful except 
for services rendered. In order to stop us from helping independent retailers, 
the Commission had to read that phrase out of the statute. Yet when the bills 
were pending before Congress we were all publicly assured by the sponsor that 
this would not be the case. 
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My father, J. Frank Grimes, preceded me as president of IGA. On August 19, 
1935, Congressman Wright Patman made a very interesting talk in the La Salle 
Hotel in Chicago on the then pending bill. I was present. My father was at 
the speaker’s table. In the course of his talk Mr. Patman turned to my father 
and said: “This bill, the Robinson-Patman bill, is not intended nor will it affect 
the operations of the IGA in any manner. I give Mr. Grimes my word on this.” 

At a meeting in Washington, D. C., I believe at the Mayflower Hotel on March 
4, 1986, Mr. Patman again assured the voluntaries that they would not be ad- 
versely affected by the new law. 

Just the other day I received a letter from Harry C. Gorin, a wholesale grocer 
in Litchfield, Ill., again reminding me of Mr. Patman’s assurances that this 
bill would not affect us. 

Mr. Gorin’s very interesting letter is as follows: 

LITCHFIELD GROCER COMPANY, 
WHOLESALE GROCERS, 
Litchfield, Ill., February 2, 1954. 


Mr. Don GRIMES, 
President, Independent Grocers’ Alliance, 
Chicago, Ill. 

Dear Srr: I want to congratulate you and the rest of the boys who are putting 
up such a good battle to have section 2 (c) of the Robinson-Patman Act changed 
sc it will conform to the original intent of Congress. 

When the Robinson-Patman bill came up for consideration, I was president 
of the Illinois Wholesale Grocers’ Association ; and after reading the bill, I asked 
what effect it would have on voluntary group operations such as ours. We were 
assured by the proponents of the bill, including Congressman Patman, that it 
would have no effect whatever. We could continue our operations just as we 
were doing. They stated the purpose of the bill was to curb the unfair advantages 
that the chain stores had over the small, independently owned stores. The record 
shows that it did not accomplish that purpose, since today after all of these years 
under the act, the chain stores and the million-dollar supermarkets are in a 
stronger position than they ever were; while the small grocerman doing an an- 
nual business of under $100,000 is worse off than he was. This, certainly, is 
proof positive that the act did not have the effect it was supposed to have. It 
was only shortly after the act became a law that the organization of which we 
are a member was prosecuted by the Federal Trade Commission for a violation 
of the act, based on the Commission’s own interpretation. We think this was 
entirely unfair. 

My own personal opinion is that the big retailer outlets today, such as the 
national chains and other big chains, are receiving allowances which amount to 
as much or more than they ever got as brokerage. These allowances, of course, 
are legal and based on promotion which these outlets can give the manufacturers, 
such as advertising, displays, and price concessions on account of quantity pur- 
chases. 

It is my firm belief that a national headquarters, such as ours or yours, can 
in many instances render more valuable services to the manufacturers than can 
a local broker. If I am right about this, and many agree with this point of 
view, then the headquarters that perform the services—if it is satisfactory to the 
manufacturers, should certainly be paid for the services rendered—which as I 
have already stated, was the original intention of those who proposed and got 
the law passed. 

Yours very truly, 
LITCHFIELD GROCER Co. 


I am certain that what Congress had in mind in the words “except for services 
rendered” is that an honest businessman could receive honest compensation for 
work he had honestly done for a seller in honestly performing a brokerage func- 
tion. Anything different would be dishonest. In the February 1954 issue of IGA 
Grocergram appears IGA’s stand on the Robinson-Patman Act. I would also 
like to make it a part of this record. You will observe that we fully support the 
Robinson-Patman Act, except for section 2 (c) which promotes a broker’s monop- 
oly and prevents honest competition. 

While claiming to help small business there are many who are actually the 
greatest champions of big business. They are the ones who want to preserve the 
status quo for everybody. They do not want anyone to grow beyond his present 
size. They say to the small retailer, who does not want to grow any larger or 
fears that he may not be able to that if his competitor has the opportunity to 
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become more efficient he may also become more successful. They say to the little 
fellows, “We are going to keep you down, but we promise also to keep your com- 
petitors down.” They promise small retailers only that they will try to keep 
every other retailer just as small. 

This is just the opposite of the IGA philosophy. It is our objective to sell 
quality merchandise to the consumer at lower prices by keeping expenses down 
and securing more production per employee. 

We say that we are not particularly concerned with your competitors. We do 
not spend our time trying to “chop” down the chains, on the contrary we devote 
our full effort to raising the economic level of independent retailers in the hope 
that through a fair competitive contest each of our retailers will become wholly 
successful. 

Let me prove this point. In 1952 retail grocers did $32.9 billion. The chains 
did $11.6 billion (chains with 11 or more units). Independent grocers did $21.2 
billion; of which 117,000 voluntary and cooperative stores did $11.6 billion; 
while 283,000 unaffiliated independent stores did $9.6 billion. These 283,000 
independents are the ones who need help; less than half as many affiliated stores 
did $2 billion more business. The following figures bear careful study. 


Retail chain and independent stores 











1935 1948 1953 
Cr si! 
iles . $2, 466.6 $9, 318.9 $11, 670.0 
Stores 48, 239 25, 047 22, 000 
Average $51, 100 $372, 100 $53¢ 
Independents : 
Sales a $3, 849. 4 $15, 451. 2 $21, 250.0 
Stores . 304, 398 352, 892 3f 
A verage $12, 700 $43, 800 $59, 900 


Voluntary and 


CO-Ops: 


Sales $1, 980. 0 $7, 800. 0 $11, 650.0 
Stores Se ee cae bs 100, 000 115, 000 117, 000 
Average $19, 800 $67, 800 $99, 600 

1 In millions. 


Source: 1935 and 1948, U. S. Census; 1953, Progressive Grocer; Voluntary and Co-op (all years), Progressive 


Grocer. 


Comparison of individual chain operations 


Percent of 





1935 1952 increase 

or decrease 

Safeway 
Sales !.._- $293. 5 $1, 484. 0 405.6 
Stores 3, 405 1, 958 —42.5 
Average ade $86, 200 $757, 900 779. 2 
Kroger < pee 
Sales! $1, 051.8 361.0 
Stores 7 1, 891 —55. 5 


Average 


American 








, 500 $609, 100 


1, 038. 5 


Sales ! $115.8 $518.9 348. 0 
Stores 1, 453 baniddebies 
Average $357, 100 |- ma 
National Tea ti ' pus 
Sales! siti $61.6 $405. 2 557.0 
Stores. -.. 1, 224 765 | —37.5 
Average - —" $50, 300 $529, 700 1, 053. 0 


1 In millions. 


Source: [ 





8. Census 1935, 1952. 
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We think that the Congress should be impressed by the fact that the chains had 
less than one-half as many stores in 1953 as they had in 1935, but they did more 
than 10 times as much business, on the average, in each of their stores. On the 
other hand, there were more independent unaffiliated stores and more voluntary 
and cooperative stores, but they did only about 5 times as much business, on the 
average, in 1953 as they were doing in 1935. 

We are not an antibroker. We have no quarrel with the brokers except that 
we do not believe that an iron curtain should be maintained around the brokerage 
function and several hundred thousands of retail grocers prohibited from expand- 
ing merely to maintain a monopoly over the brokerage function for the organized 
brokers. 

If we are to have a fair opportunity to compete with the completely integrated 
chains we should not be denied the right to integrate to the extent of taking on 
the brokerage function when we can effectively perform that function to the 
satisfaction of the seller. 

We urge the enactment of S. 2604. This bill would permit us to accept pay- 
ment for the brokerage functions we would perform. We could then use those 
funds to help independent grocery distributors do a better merchandising job. 


[From the Wall Street Journal, January 19, 1954] 


I RANCHISED STORES: MORE INDIVIDUAL DEALERS BAND TOGETHER To Brat Cost 
CLIMB, PRrRorir Dip—WHOLESALER-SPONSORS SUPPLY SELLING HELP; CENTRAL- 
IZED DISTRIBUTION CuRBS COSTS 


THE RISE OF WILLIAM WOHLER 
(By Felicia Anthenelli, staff reporter of the Wall Street Journal) 


CHICAGO.—AIl during his 19 years as an A. & P. store manager, William A. 
Wohler had dreamed'*of being in business for himself. 

Finally, in 1947, he bought a tiny grocery store on the edge of St. Joseph, Mich. 
Sales averaged a slim $700 weekly, and his income sagged so far that the Wohlers 
had to dip into their savings to get by that first trying year. 

The following year he joined the Independent Grocers’ Alliance as a franchised 
dealer. In 4 months sales had mounted to $1,500 a week. “We were able to show 
sales gains for 77 consecutive months,” Mr. Wohler says. Since then sales have 
reached as high as $22,000 a week. 


INDIVIDUAL OWNERSHIP 


This grocer, aiong with a growing number of retailers in a wide variety of fields, 
has found that the “franchise plan” is one way to survive in these days of rising 
costs, shrinking profit margins, and the rapid growth of big chain competitions. 
A franchise setup, like an ordinary chain, consists primarily of a string of retail 
stores. Unlike the other chains, in which all stores are under one ownership, 
each franchise outlet is individually owned and operated. 

Franchise plans are sponsored by wholesalers. They get retailers to agree to 
buy most of their merchandise from them. In return for this business, and in 
some cases a fee, the wholesalers help the retailers locate and lay out their stores. 
They furnish advertising help and suggest fast-selling items. 

A franchised retailer enjoys many of the advantages that have put across the 
chain-owned store. He carriers roughly the same merchandise as his fellow- 
member and does most of his buying from one wholesaler, so he gets the cost 
advantage of centralized distribution. He joins with other stores in advertising 
of wider scope than he alone could afford. 

IGA, which was founded 26 years ago with 75 members, is now one of the big- 
gest franchise operations. Its 5,300 members sold $2.6 billion worth of groceries 
in 1953, Donald R. Grimes, president, estimates. That put it in second place 
among retail food operators, ranking only behind A. & P. The business of IGA 
stores has grown steadily. Sales were $2.3 billion in 1952; only $750 million in 
1940. 

RED & WHITE IS RUNNER-UP 

Red & White Corp., with 7,200 franchised stores, is almost as big, with sales of 
its members reaching an estimated $2.5 billion in 1953. IGA and Red & White are 
the biggest of some 450 groups of franchised grocery stores. 

47684—54——__9 
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Ben Franklin variety goods stores are operated by independent retailers with 
a franchise from Butler Bros., a large Chicago wholesaler and retailer. ‘Today 
there are 2,200 Ben Franklin stores, Bert R. Prall, president, says. As recently 
as 1948 there were only 1,200. In 1953 Butler Bros. sold these stores $60 million 
worth of merchandise, nearly twice the 1948 total of $35 million. 

The trend is taking place in other lines. Among drugstores, the Walgreen Co. 
reports it now has 1,600 franchised outlets, more than double the number 10 vears 
ago. Gamble-Skogmo, Inc., Minneapolis, has upped its home and autu supply 
franchised outlets to nearly 2,100 from about 1,700 5 years ago. 

One of the world’s biggest hardware wholesalers, Marshall-Wells Co., Duluth, 
now has 500 franchised stores in the United States, about double the number it 
had in this country 10 years ago. It launched a franchise program in Canada 
half a dozen years ago and now has over 175 of these retailers there. These 
growth statistics are typical of what’s happening in fields ranging from auto 
accessories to restaurants to shoes. 


A MAJOR DISTRIBUTION METHOD 


While the first franchised stores date back about 50 years (Rexall Drug, Inc., 
started its franchise plan in 1901), this system of getting merchandise to the 
consumer has now expanded to the point where it ranks with regular store chains 
and mail-order houses as a major method of distributing goods. 

“The franchise plan permits the independent retailer to use the principles that 
have contributed so heavily to the success of the big chains,” explains C, D. 
Southard, vice president in charge of franchise operations at Butler Bros. 

Sutler Bros. provides its franchised retailers with selling help through its 
store superintendents. Once a month each operator of a Ben Franklin store is 
visited by a Butler Bros. store superintendent, who spends a day or two with the 
retailer. Harold C. Sonnen, who works with stores in the Chicago area, is typical 
of these superintendents. Now 40, he worked for the variety goods chain of 
Neisner Bros. for 17 years before coming to Butler Bros. 3 years ago. He was 
managing a Neisner store when he left it to come to Butler Bros. 

One of the stores he visits bought some plastic Christmas-tree light reflectors 
last fall. They were priced to retail for 10 cents each. 

“T recommended the store manager cut the price enough so they all sold by 
Christmas,” Mr. Sonnen said. “If they wouldn’t sell this season, the chances are 
they wouldn’t sell any better a year from now. The trouble with lots of retailers 
is that they try to get their money out of an item that doesn’t sell or carrying it 
over from year to year. They stand to make 5 or 10 times as much using the space 
for fast-moving goods.” 

The independent retailer who isn’t making much money usually can’t bring 
himself to try solving his problem by spending for extra help. A 60-year-old man 
who obtained a Ben Franklin franchise in Chicago had previously operated an 
independent variety goods store on which his gross profit margin was 5 percent 
or less. In 1952, his first year with a Ben Franklin store, he didn’t do any better. 

“His trouble was that at his age he just couldn’t keep the counters full,” Mr. 
Sonnen says. “I persuaded him to add an extra man, even though this seemed 
an expensive procedure when profits weren't good. As a result, he grossed 12 
percent last year after taking out a weekly salary of $125.” 

Wholesalers who participate in these franchise plans make it their business 
to find what items sell. Butler Bros. has three “merchandise research” men who 
spend their time checking competitive stores for new merchandise. They also 
watch prices, and this information is passed along to Ben Franklin dealers to 
help keep them competitive. 

Advertising is a good example of the economies that can result from franchise 
operations. In St. Joseph there are 6 IGA grocery stores in addition to the 1 
Mr. Wohler operates. The seven do enough business so they can afford full-page 
newspaper advertisements similar to those large chains run. Any 1 of the 7, oper- 
ating independently, could scarcely foot the bill for such ads. 


SPREADING ON A BROAD BASE 


Or take the Marshall-Wells franchised hardware stores. “We do the produc- 
tion work on the advertisements here and have leaflets printed,’ J. H. Moore. 
president, explains. “Then we imprint the store’s name on the material. We do 
the same with such other promotional material as window displays. “It’s a mat- 
ter of providing the talent one small merchant couldn't afford and spreading the 
cost over a broad base.” 
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The effect of switching to a full-scale franchise program was dramatically 
illustrated by what happened at Butler Bros.’ wholesale house in Baltimore. Up 
to 1950 this house had served franchised stores and also done a general whole- 
sale business. In 1949 this house was switched over to a 100-percent franchise 
operation. Three-quarters of its retail customers were dropped (only franchise 
stores were retained), and the number of items offered was slashed to 11,000 
from 30,000. Expenses dropped sharply. 

As a result, earnings of this house in the 4 years since 1950 have exceeded those 
of the preceding 20 years. Butler Bros. is now changing over its other 4 whole 
sale houses and by the beginning of next year expects to have all of them on a 
100-percent franchise basis, according to President Prall. 

Consider what’s happened in groceries. Fifteen years ago wholesalers who 
are how part of IGA marked up their goods 8% percent to 10 percent, IGA Presi- 
dent Grimes says. Operating costs have been reduced so much that today this 
Inarkup is down to bly percent or } percelt, with the resultant saving going to 
the retailer 

IGA insists on such practices as cash with orders. Retailers fill in their own 
orders—wholesalers don’t have salesmen. The retailer must agree to help unload 
trucks 

“THE ONLY WAY TO COMPETE” 


“The only way for an independent to compete with the chains is on merit,” 
Mr. Grimes says. “That means getting prices down to the levels of the chains 
and to do that you have to have low costs.” 

The program has worked out well for retailers as well as wholesalers. Many 
successful franchised dealers had no previous experience in retailing. Gamble 
Skogimo says its franchised dealers include men who had been carpenters, school- 
teachers, ministers, and farmers. A year and one-half ago an engineer from a 
large television manufacturing firm in Chicago acquired a Ben Franklin store: 
in 1953 he earned about $10,000 in the store, though he had no previous retailing 
experience. 

Or there’s the former store supervisor for Butler Bros. who started with $5,000 
of capital $44 years ago and acquired a Ben Franklin store. He has now paid 
for his business (it cost about $25,000), and last year he earned between 
$20,000 and $25,000. His experience as a supervisor was very helpful and he 
was fortunate in picking a town where an important new industry located shortly 
after he acquired the store. 

If you're interested in starting a franchised store, the franchising firms will 
provide assistance before you even go into business 


LOCATION AND LAYOUT AID 


Kd Schneider, a restaurant operator in Chicago for 30 years, recently decided 
to take out a franchise with the Howard Johnson restaurant chain: 200 of the 
375 Howard Johnson restaurants are franchised outlets. Architects and engi 
neers from the firm’s Boston headquarters helped him select a location at the 
junction of two heavily traveled highways. They then helped lay out the restau 
rant and the grounds. A parking lot for 80 cars was provided—enough so the 
restaurant can be expanded without more parking space. Like most Howard 
Johnsons, it has an orange roof and other standard features. ‘Motorists tell us 
they saw the orange roof and knew it was a Howard Johnson's, and that was 
enough to bring them in,’ Mr. Schneider says 

Most franchise plans provide for a fee being paid by retailers. Ben Franklin 
dealers pay $325 to $750 a year, depending on the size of the store. IGA stores 
pay $5.75 a month. This covers advertising material, merchandising aids, and 
other costs of the program. 

Most plans require retailers to buy minimum quantities from the franchising 
wholesaler, Butler Bros. doesn’t have any minimum, but dealers who buy over 
85 percent from this firm participate in year-end rebates which are geared to the 
volume purchased. 

Others have no minimum but count on the appeal of the program to funnel 
most business their way. Hibbard Spencer Bartlett & Co., which launched a 
program of this type last year, is among those with no minimum purchase 
requirement. 

Most franchise stores are identified as such. Hibbard’s for example, have the 
name of the store and then the line—‘true value hardware and housewares.” IGA 
stores carry the initials of the organization on their signs. 
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Most franchised plans are operated by a single wholesaler, but IGA is a corpo- 
ration, with about 60 percent of its stock owned by wholesale firms and the bal- 
ance by a small group of individuals. Sixty wholesale firms belong to the alliance, 
each serving one geographic area. IGA provides the merchandising help to stores 
and also helps the wholesale firms keep costs down. 


WILLIAMS, MYERS, AND QUIGGLE, 
Washington, D. C., April 16, 1953. 
Mr. Harotp O. SMITH, 
Parecutive Vice President, United States Wholesale Grocers Association, Inc., 
Washington, D. C. 

DEAR Haro_p: Pursuant to your request, I am very happy to set forth the 
three points I tried to make at the Department of Commerce meeting last Mon- 
day, regarding what I consider the unfounded and unfair criticisms of the 
Robinson-Patman Act contained in the Business Advisory Council Report last 
December to the Secretary of Commerce on the subject of effective competition : 

1. The Robinson-Patman Act clearly prohibits price discriminations by a 
seller among his customers, such price discriminations consisting of differentials 
not based on the seller’s cost savings, and being familiary known in trade or 
business as special deals or secret price cuts by a seller to a favored few of 
his customers. Businessmen, sellers, and buyers, know full well from day-to- 
day experience in their markets, the unfairness of such price discriminations 
and they know full well the purpose of the Robinson-Patman Act to prohibit such 
price discriminations. Yet, critics of the Robinson-Patman Act say that act 
is ambiguous and no one knows what it means. The answer to this criticism 
is that in the 17 years since its enactment, in many cases, the courts have with 
but one notable exception, resolved all alleged ambiguities and given maximum 
effect to the spirit and clearly understood meaning of the law. The courts as 
well as businessmen understand full well the purpose and meaning of the 
Robinson-Patman Act. 

2. The Robinson-Patman Act is a rule of fair play in competition in trade 
or business. Yet, critics of the Robinson-Patman Act say it conflicts with 
or is a contradiction of the Sherman Antitrust Act. They say the Sherman 
Act was passed by Congress to promote competition—hard competition—whereas 
the Robinson-Patman Act was passed to lessen competition, to require soft com- 
petition, to place a prop under or an umbrella over the weak and inefficient. 
The answer to this criticism is that the Robinson-Patman Act does not fight 
any businessman's competitive battle any more than the football rules penalizing 
clipping or unnecessary roughness help one team to win over another. Is foot- 
ball any the less competitive or any the less hard because of these rules? 
Do these rules place a soft cushion under or an umbrella over one team as 
against another? We all know they don’t. All these football rules do is give 
each team an equal, fair opportunity in the open to demonstrate its superiority 
in competition with the other team. That is all the Robinson-Patman Act is 
intended to provide in the game of competition in trade or business, namely, a 
rule of equal and fair opportunity among all business firms, to compete with 
one another. It does not soften competition or make it less hard. 

3. The Robinson-Patman Act strengthens competition. The Robinson-Patman 
Act increases true competition by depriving the small fringe of unscrupulous or 
heedless firms of the advantages of special deals, secret rebates, and other un- 
justified concessions which they demand for purposes of quick (and unearned) 
profit, or which they must have to overcome their own inferiority, inefficiency 
or inability to meet other firms on a fair, equal basis of competition. Yet the 
critics of the Robinson-Patman Act allege that it requires soft competition. 
Now, for whom could the act make competition soft? Surely, it couldn’t make 
it soft for the buyers who don’t rely upon special deals, etc., as a prop to es- 
tablish their superiority over their competitors—they aren’t getting the dis- 
criminatory prices and don’t want them. And, obviously, the act doesn’t make 
competition soft for those who must have but who are prohibited by the act 
from receiving such discriminatory prices. Who is it, then, that really wants 
soft competition? It is this fringe of businessmen who must have the unjusti- 
fied price concessions in order to compete with their less favored rivals; it 
is the fringe of businessmen who with their advisers are so vigorously pressing 
for changes in the act that will guarantee the favored few the unjustified price 
concessions they want or must have. Now, isn’t it just plain common sense that 
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the Robinson-Patman Act is right in prohibiting, that it is only fair play to 
prohibit such unjustified price discriminations? Weakening of the Robinson- 
Patman Act will restore to this fringe the soft competition which they enjoyed 
prior to the Robinson-Patman Act and will enable them to resume beating and 
progressively destroying the vast number of independent firms who otherwise 
are capable of competing and surviving the competitive struggle on the basis of 
their own efficiency, resourcefulness, and industry, without the prop or the 
umbrella of secret deals or secret concessions not enjoyed by their competitors 
from the same seller. 

It was a pleasure to be in attendance at this meeting with you and to have 
heard your splendid discourse upon the problem. 

Sincerely yours, 
JACK. 





UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, 
Washington, D. C., September 27, 1949. 


(Individually addressed to broker companies) 


GENTLEMEN : As you know, we dre now working with your association in try- 
ing to defeat the bill to amend the brokerage section of the Robinson-Patman 
Act. You are fully aware of the many reasons why this proposed legislation 
should not be enacted. 

This fight is merely an example of the many battles we have fought together in 
the past years. No doubt it is just an example of the problems we will con- 
tinually face in the future. We are glad that our two associations have seen 
eye to eye on most important matters which permit us to work together for the 
good of all. You, being a good association member, fully realize the advantages 
of a strong, well-functioning organization. You further realize the larger the 
membership, the greater are the accomplishments because of the added influence 

Our records show that we do not have as large a membership in your territory 
as we need for carrying on our greatly expanded programs. Present pressing 
problems, plus limited personnel, will not permit our coming to your area to make 
personal calls at this time. Therefore, realizing your interest in our work, 
we are enclosing two of our membership application cards which we hope you 
will pass on to your personal friends in the wholesale gro cry business whom you 
feel are qualified for membership. Just ask them are they members of the 
United States Wholesale Grocers’ Association, if not, tell them they may want 
to check over the attached card. Of course, the wholesaler himself must decide 
if he should mail in his application to us. 

We are sure you can see that this little effort on your part may prove very 
beneficial to you in the future, for in addition to legislation and other such 
matters, we have recently inaugurated a most constructive program for opera- 
tions for the wholesale grocers which will mean greater efficiency in the distribu 
tion of the products you sell. 

No one knows I am writing you this letter. We will not mention the success 
or failure you have in this matter but do want to assure you that your ¢o- 
operation will be greatly appreciated. 

Sincerely, 
Harotp ©. Smirn. Jr.. 
Executive Vice President. 


[From the February 1954 IGA Grocergram] 


Tur MAN Wuo Dogs THE WorK SHOULD GET THE PAY—IGA’s STAND ON 
ROBINSON-PATMAN ACT 


By Donald R. Grimes, President, IGA 


(In recent months the grocery trade press has devoted considerable space to 
the controversy over subsection 2 (c) of the Robinson-Patman Act. this subsec- 
tion being generally known as the brokerage clause. Because so much has been 
written to confuse and cloud the issue, we present this explanation of the real 
reason for the controversy, and IGA’s stand on it.—Editor.) 

The Robinson-Patman Act was passed in 1936 as the result of an investiga- 
tion by the Federal Trade Commission into the activities of chain stores. The 
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act was intended to prevent th hains from receiving price discriminations, 
vhich hurt the independent retailers and wholesalers. 

IGA supported the passage of this act because we firmly believed in it. Sub 
sections 2 (a). 2 (b). 2 (d).2 (e), and 2 (f) of this act are concerned with dis- 





crimination in price, services, or allowances between competing customers IGA 
supports these subsections 100 percent 

However, subsection 2 (¢) is concerned only with brokerage. Brokerage is a 

mmission paid by seller (manufacturer or processor) to a broker, who finds out- 
ets for the seller’s goods and assists in maintaining a continuous flow of these 
goods through such outlets by virtue of sales contacts made, merchandising or 
audvertising promotions, or special in-store services 

IGA headquarters until recently rendered a sales service or brokerage service 
for manufacturers or processors, and was paid a normal brokerage. The law 
states that no brokerage should be paid an organization like IGA except for serv- 
ices rendered, but because services were rendered by IGA it was paid 

This payment backs up what Wright Patman said in 1936, when he interrupted 
his speech promoting the Robinson-Patman Act to tell my dad, J. Frank Grimes, 
commonly known to all of you as the Chief, that “nothing in this act shall 
hurt organizations like IGA because they are doing such a fine job for the inde- 
pendents The writer was there and heard this statement. 

None of the payments received by IGA headquarters was used to reduce prices 
at the wholesale level. Never at any time was this money used to cut the price 
of an item at the retail level All such moneys received for services rendered 
vere used in maintaining brokerage offices in Chicago, New York, San Francisco, 
and Seattle, plus the merchandising and advertising services, retail and whole- 
sale supervision programs, store engineering, meat merchandising services, and 
many other functions designed to help the IGA retailer be competitive with the 
chains. All of these services cost considerably more than the dues received 
from retailers 

However, the United States courts have ruled that the four words “except for 
services rendered” do not mean what they say. So IGA was forced to divorce 
itself from the brokerage function 

Now, all we are asking, as are other voluntary organizations representing up to 
50,000 progressive retail stores, is to have the courts instructed by Congress that 
the law means what it says so that we can resume our brokerage activities and 
be paid for them 

It is ironic that an act designed originally to help the independent by curbing 
the chains has worked to the benefit of most chains. The chains can now buy on 
a net basis which means that they take the entire output from a manufacturer 
or they buy large blocks of stock, and in so doing they get this merchandise at a 
price with all brokerage eliminated. Many chains also have set up their own 
manufacturing facilities and manufacture their own items under their own 
brands. Their cost figures do not include brokerage or manufacturer’s profit. 

Thus the chains today, if they wanted to, could sell merchandise where 
brokerage is normally involved, for up to 5 percent cheaper than the independents. 
When you consider the manufactured items, they can sell their own brands still 
cheaper. 

The end result has been that the large corporate chains, with fewer stores, are 
doing 5, 4, and 5 times more business than they did before the Robinson-Patman 
Act was enacted. This increase is far greater than the price increase since that 
time plus additional sales that can be attributed to population increase would 
warrant 








The chart below shows the progress that the large corporate chains have made: 


Sales 
1935 1952 Percent 
increase 
Safeway | $293, 500, 000 $1, 484, 000, 000 4105. 6 
Krover 297, 700, 000 1, 051, 800, 000 
National Ts 61, 600, 000 105, 200, 000 
A. & I 800, 000, 000 3, 400, 000, 000 





Source: Prog S (irocer 
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That is the story of subsection 2 (¢c) of the Robinson-Patman Act and its 
effects upon independents and IGA retailers. That is why all IGA retailers and 
wholesalers want to see the interpretation changed so that IGA can resume its 
brokerage function. Thus the man who does the work can get paid for it 

Pending legislation to correct such an unfortunate misinterpretation of a law 
designed to help the independents, your national headquarters has had to look 
to other sources for income. Knowing that you want a strong headquarter’s 
organization, your full support behind our program will bring this about and 
should include : 

(1) Supporting all manufacturers and processors who support IGA, whether 
they do it by advertising in the IGA Grocergram, tying-in with the IGA Natpro 
program, or cooperating with IGA in its overall national advertising and mer- 
chandising programs. 

(2) Backing up your headquarters by using all of the advertising material 
supplied to you every week. 

(3) Getting squarely behind the IGA insurance program—both fire insurance 
and group insurance—and also supporting the American Family magazine, which 
provides advertising opportunities each month for IGA, 

Your support of this program, and others that your headquarters will from 
time to time ask you to back up, will help materially to increase the income from 
which we can provide the services needed to help you and every IGA retailer 
grow and prosper. 

The strength of IGA depends upon the degree of cooperation of its members. 
Great strides have been made during the l: ist 28 years, and through still stronger 
cooperation, IGA can achieve its goal of $5 billion in sales annually by 1965, 
Growth of the independent food stores in this country and Canada is dependent 
to a degree upon the attainment of this sales goal by IGA. Progress depends 
upon every one moving forward; to stand still is to lose and to be left behind. 
Every retailer has a right to opportunity. 

Mr. Earn. I had intended to read a few paragraphs of Mr. Grimes’ 
statement, but since time is running out, I will submit it for the record. 

Mr. Ritey. We have only one more witness out of State. He will 
take not to exceed 10 minutes. 

Representative Parman. I would like to ask Mr. Riley a question. 

Mr. Riley, you are an attorney ? 

Mr. Ritry. Yes, sir. 

Representative Parman. Now, you stated you made it very plain 
that you just want this benefit for those having 11 stores or “Tess! 

Mr. Ritey. We hold no brief for an arbitrary figure, Congressman. 
We want to make sure that the chains do not get it. 

Representative Parman. Now, then, suppose a bill should be intro- 
duced to allow the railroads to grant preferential freight rates to this 
identical group. do you believe that would be constitutional and legal ? 

Mr. Ritey. I would have to study it a while, Congressman. I 
would say this, my basic position is that the independent retailer needs 
help. 

Representative Parman. They need help on freight rates, too. 
Freight rates are one of the finest ways to help them. You know, in 
these disaster areas they always reduce freight rates to help. 

Mr. Rutey. I can point out ways in which the chains can get around 
your section 2 (c). I know of no way the chains can get around the 
freight situation, but we are primarily concerned with the inde- 
pendent. We can demonstrate to any independent how this bill would 
benefit him, whether he be a member of the volunt: ary group or like 
Nash-Finch. 

We can demonstrate that that benefit can carry on down to him. 

When the charge is made that large benefits go to organizations like 
the IGA which represent perhaps seven or “on thousand people, 


i 
of course, in the aggregate the total is large, but the amount going 
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down to each of their small retailers is certainly small and it is cer- 
tainly reasonable. 

We feel, first, that this bill is constitutional and, second, that it will 
assist all independent retailers. 

Could we have Mr. Beckett’s statement, please / 


STATEMENT OF FRANK BECKETT, JR., PARTNER, BECKETT & CO., 
WHOLESALE GROCERS, CALAIS, MAINE 


Mr. Becxerr. My name is Frank Beckett, Jr., and 1 am a partner 
in Beckett & Co., wholesale grocers, at Calais, Maine. This business 
was started in 1851 by my gr: andfather, John Gregg Beckett, who came 
to Maine from Scotland in 1849. While still living, he sold the 
business to two of his sons, my father and an uncle. My uncle died 
about 40 years ago and my cousins, my brother and I gr adually 
acquired his interest in the company. Our family has been in the 
wholesale grocery business at the same location for 103 years. 

We have seen a lot of changes come and go in the grocery field, but 
none of them has hurt us any more than the 1937 Robinson-Patman 
law prohibiting people like us from earning brokerage. 


We are small wholesale grocers. Our volume i s just a little over 
a million dollars a year. We have 400 customers scattered over a 
very sparsely settled area We render store door delivery at least 


once a week to our customers without extra charge wherever located. 

In 1 19258 we were one of the or ional me *:mbers of a group ot whole- 
sale grocers who formed Nation-Wide Stores Co. We tried to do 
cooper ative ly the competitive things we could not do inde pendently. 

We wholesale grocers go together periodically to Boston and other 
convenient places to deal with our common proble ms. We employed 
an executive who : acted as p resident of th: uC company. He was really 
responsible for forming the company. He had been a salesman for a 
wholesale grocery house. He saw the chain stores coming in and tak- 
ing away the business. He originated the idea of a cooperative activ- 
ity, at first called Home-Owned Stores. to help us compete with the 
chains. He ran the business and cid all the work of a food broker. 

At the end of the year he deducted from his brokerage income his 
salary and expenses and distributed the rest to us wholesale grocers 
in properties to the volume of business each of us did. 

This organization was formed for the express purpose of helping 
the independent retailer, and the wholesaler grocers who supplied 
them, to stay in business in competition with the corporate chains. 

sy 1937 the plan was so successful that there were more than 3,000 
independently owned nationwide stores blanketing New England. 
There were other nationwide divisions in other parts of the country. 

Then in 1937 the Robinson-Patman Act was passed. Its purpose 
was to help keep the small retailer competitive with the corporate 
chain and we are in sympathy with it except for section 2 (c), which 
is not needed and does not belong in the act. That section prevented 
our group from earning brokerage. 

We turned over our stock in Nation-Wide to the president of our 
group. He became the sole owner and under the law could not return 
any of the brokerage income to us. 

As a result tod: ay there are fewer than 1,000 Nation-Wide stores in 


New England. 
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I believe that had we been able to continue our pre-1937 arrange- 
ment my company’s share in the brokerage income that would be 
returned to us would not exceed the entire net profits we made last 
vear. 

A number of our retailers have gone out of business over the years 
in spite of all the help we could give them. I am sure that most of 
them could have been saved, and many others added, if we could have 
been more competitive through the advantage of this brokerage 
income. 

The Robinson-Patman Act is supposed to be antimonopolistic, but 

t has granted a virtual monopoly to a small group of people known 
as brokers. The result is that a favored few are receiving incomes far 
beyond reason in comparison with the wholesale grocer who is bare ly 
able to keep his head above water. It is the wholesale grocer, rather 
than the broker, that should be given primary consideration for it is 
he who has the interest of the retail grocer at heart. 

Our gross profit was 11.8 percent at the time the act was passed. It 
was 614 percent in 1953. Our net profit has dropped from 234 percent 
when the act was passed, to one-half percent in 1953. We hare not 
made as much as 1 percent any year in the last 5 years. 

The big manufacturers can byp iss the broker with their own sales 
organizations in order to put into effect lower prices than their 
smaller competitors who need brokerage services can afford. The 
nner ite chains can escape brokerage by manufacturing themselves, 
by having merchandise made espec ially for them, b 'y buying the entire 
output of a plant, or by buying from manufacturers who do not em- 
ploy brokers. Brolers have the right to bypass the wholesaler and 
sell direct to large retailers. 

When a manufacturer sells through brokers he must add the cost of 
brokerage to his selling price. We are permitted to bypass the broker 
and deal direct with the manufacturer, but we still have to pay the 
brokerage that is included in the selling price. 

A large percentage of our orders are sent directly to the manufac- 
turer by us and we don’t even bother with the broker, but he still 
gets his commission. 

I feel this brokerage clause has all but lined us up against the wall 
for the final shots. Why cannot we be permitted to ‘do a little by- 
passing ourselves, or share in this so-called brokerage we are now 
being deprived of b, law? 

As it now stands, if we do so, the manufacturer must either pocket 
the brokerage or pay out unearned income to some broker. I call 
that ph: intom broker age. 

I have nothing against the broker, and number many of them among 
my best friends ‘duri ing the 35 years I have been a buyer. 

However, the National Food Brokers’ Association has not been 
either fair or truthful in their campaign to keep us from earning 
brokerage and to preserve their monopoly. I feel that the broker 
is fearful, if the deluge of literature we have received recently is any 
indication, of losing his monopoly that has been legalized for him for 
17 years. 

A ghastly mistake has been made in hamstringing by law the 
wholesaler sponsoring a voluntary group, largely at his own expense, 
in order to remain in business and to keep his retailers in business. 
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The brokers have squeezed us pretty far and there isn’t much more 
moisture to squeeze out. 

Last week I wrote a letter to the man who formerly headed up our 
cooperative company, and who still runs what is left of that business 
that has shrunk so much since the law prohibited him from returning 
any income to us. I have a sinking feeling every time I think that 
that group Was organized to help a lot of little wholesalers and their 
retailers firht the chain-store competition, and that the Robinson- 
Patman Act stopped it from returning any income to us. 

I want to read to you a few paragraphs from that letter which ex- 
plain as best I can what this law has done to us: 


There is no question that section 2 (¢) of the Robinson-Patman Act needs 
revision if we as wholesale or retail grocers are ever again to receive a fair 
return for our labor in comparison with the average wage. 

It makes me sort of sick to my stomach to have a broker, well able to live on 
the fat of the land, call up nonchalantly on the phone and hang up with an order 
that often means more in commission than we secure for gross profit, including 
our paying in advance of receipt of the goods, warehousing, selling, billing, de 
livering perhaps more than a hundred miles at no added expense to the customer, 
bookkeeping, waiting for our money, and finally collecting through our sales- 
man—not to mention incidental waste, losses, depreciation, and taxes. 

On top of that I’m still driving a 1937 car bought secondhand in 1940 for 
$600, and am heavily in debt trying to make possible a college education for 
my children, while drawing a lower basic wage (although I am a Harvard 
graduate) for my more than 70 hours weekly on the job (in order to help the 
concern keep out of the red) than any helper on our trucks who spends most 
of his time riding or eating meals which we pay for. 

Despite net sales well over a million last year (our banner year) our gross 
profit was below 61% percent and our net business profit only about one-half 
of 1 percent, With nothing charged to bad debts the past 2 years and delivery 
equipment badly in need of replacement 

It is tough, to say the least, as with our Quoddy project, to be required to 
depend on doubtful legislation from Washington to make possible an income 
no broker would even considet It means much better pay to be a laborer now 
than an employer. The broker certainly brings home the bacon on a per hour 
basis 

I liked the presentation you sent me just before the convention in Atlantic 
City, showing that the objectives of the Robinson-Patman Act, now in effect 
for more than 17 years, had achieved the opposite effect from that intended; 
with no increase in sales for the small retailer against quadruple sales for the 
A. & P.: with the broker reaping a harvest while many thousand retail clerks 
lost their jobs and hundreds of wholesalers had to put drastic economies into 
effect to survive; with the big manufacturers bypassing the broker to put into 
effect lower prices that smaller competitors needing brokerage service could 
not afford: with the big chains escaping brokerage by manufacturing them- 
selves, or having merchandise made for them, and by buying entire outputs, 
or from manufacturers who did not employ brokers; with the broker often 
getting double in commission the entire selling expense of the wholesaler; 
With a buying broker forbidden any return for his service; with a phantom 
brokerage for the manufacturer on orders not handled by the broker at the 
expense of the wholesaler; with hundreds of millions of dollars in commissions 
soing to food brokers while, unlike the retailer, the wholesaler is refused per- 
mission to go to the manufacturer to earn lower prices for himself; with 
brokers having the right to bypass the wholesaler and sell many large retailers 
direct 

I don’t have any yen to be a food broker, but he, along with other brokers, 
certainly seems to be able to pull the wool over the legislators’ eyes and the 
United States Wholesale Grocers’ Association at the expense of the very one 
caught in the squeeze who merits a little relief from pressure. 


Why can’t we employ buying brokers to represent us, or for that 
matter, any wholesaler, whether or not he is a member of a voluntary 
group, who can search the market, see what is available and at what 
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cost. and give us a chance to choose what is best for our individual or 
sectional market ? 

The smaller manufacturer would then get a break he doesn’t get 
now with the present excessive cost of selling brokerage. 

Naturally, there should be compensation, and it is only fair that 
if the buying broker can effect substantial savings, he and those he 
represents should sbare in that economy. 

During 1928-36 in most instances we weren't going around the 
legitimate food broker. We were working with him, and he was very 
glad to share his commissions with us because of the volume of busi 
ness received. Business that didn’t go to the larger manufacturer not 
employing brokers he Iped him also. 

With a representative group of wholesalers working together we 
were the more likely to push the produc ts that best mer ited support. 
New and better products could be established in the market and made 
available to Mrs. Consumer at a lower cost than sending our specialty 
salesmen. 

Since this Robinson Patman Act there has been no incentive, chal- 
lenge, o1 JON to the wholesaler’s buver Ih endeavoirneg to make his 
contribution in the field of economic 1 alism. 

I certainly hope that Congress will pass a law to permit wholesale 
erocers to get together im groups, suc h as we did, to earn broke rage, 
and to permit that hard-earned money to be returned to us for the 
benefit of ourselves and our retailer customers, and also Mrs. Consumer. 

We desperately need it. 

I truly hope you will grant us this rehef quickly and not bottle 
the legislation up in committee. 


We read a lot in the paper that Washington trving to lower 
food costs to the consumer. We did that in the years before 1937 


You can help us to do it again. 

The Cuatrman. Are there any questions hy anybody ¢ 

Mr. Ritey. | wonder if | might make one statement to clarify the 
record. ; 

According to my recollection of the question Mr. Lanier asked me 
concerning the growth of the Nash-Finch Co. from 1936 to the present 
time, it was Mr. Lanier’s recollection that I gave a flat “No, it had 
not grown.” If that is the situation, I think I ought to shy away 
slightly and say I am not in a position to judge. It might be a matter 
of examining the books to determine whether the volume is greater, 
and so on. | 

All I would like to say is that if they have grown, that growth is 
considerably less than it would have been had section 2 (¢) not been 
enacted. 

The Cuairman. Anyone who wishes can file a brief. We will be 
glad to have you file them. 


STATEMENT OF L. JAMES HARMANSON, JR., GENERAL COUNSEL, 
IN BEHALF OF NATIONAL COUNCIL OF FARMER COOPERATIVES, 
WASHINGTON, D. C. 


Mr. Harmanson. There seems to be one small-business man in our 
economy Who is conspicuous by his absence in the testimony recently 
presented, and that is the farmer. I would like to ask permission to 
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file, on behalf of the National Council of Farmer Cooperatives, a 
statement. 
The Cuamman. That may go into the record at this point. 
The statement referred to is as follows:) 


S EMENT or L. JAMES HARMANSON, JR., GENERAL COUNSEL IN BEHALF OF 
NATIONAL COUNCIL OF FARMER COOPERATIVES 

Iam L. James Harmanson, J general counsel of the National Council of 

Farmer Cooperatives, with offices at 744 Jackson Place NW., Washington, D. C. 


Ve appreciate the opportunity of appearing before your committee today to 
express the council’s strong opposition to 8S. 2604. In view of the fact that our 
organization has not had any reason recently to appear before your committee, 
I would like to take just a moment to acquaint you with the identity and nature 
of the business interests of our membership in order that you might know why 
cur people are greatly concerne d over this proposed legislation. 

Che council is a national farm organization whose members are farmers’ co- 
operative business associations engaged in marketing farm products and pur- 
chasing farm production supplies for their members. The council at this time 
has 113 direct member associations—some small cooperatives operating in a 
imited area, others medium sized, and still others operating over a larger area 
on a State, regional, or national basis. Approximately 5,000 separate farmer 
associations are affiliated ith the council's member organizations, serving 
nearly 3 million farm families across the Nation. The council’s members are 
classified into 17 divisions, largely on a commodity basis, as follows: Citrus and 
subtropical fruits; cotton; dairy; deciduous fruits; general service; livestock; 
iniscellaneous ; miscellaneous fruits and vegetables; nut; potato; poultry; pro- 
cessed fruits and vegetables; purchasing; tobacco; wool; and State councils. 

During the past year members of two of the council’s standing committees— 
the ones handling marketing problems and legal matters—have given special 
study to the several bills that have been introduced during the 83d Congress 
which would affect the Robinson-Patman Act Out of those discussions and 
tudies there developed, and was adopted by the council’s delegate body at its 
ast annual meeting in Chicago on January 14, 1954, a resolution on this subject, 
reading as follows 


ROBINSON-PATMAN ACT 


\ pumber of bills have been introduced in Congress which tend to weaken 
ind even destroy the Robinson-Patman Act and have as their purpose the legal- 
zing of discriminatory practices 

‘The Robinson-Patman Act fosters and protects a competitive economy by 
preserving equality of opportunity for every business to the benefit of all seg- 
ments of our Nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy 

“The National Council of Farmer Cooperatives is unqualifiedly opposed to any 
legislation which will in any manner weaken the present Robinson-Patman Act, 
and strongly urges the adoption of legislation which will prohibit any harmful 
discriminatory practices.” 

I would like to point out that a rule of unanimity prevails under the council’s 
bylaws which means that no policy is adopted if there is a dissenting vote by a 
division. The above resolution, therefore, represents unanimous action. 

The farmer undoubtedly is one of the most independent and practical small 
businessmen in our economy. Farmers own and control the organizations which 
make up the council’s membership. The lawyers, not always in agreement as you 
well know, advise, but after hearing the legal views, the policy determination is 
made, as in this case, by the duly appointed delegates of the council’s member as- 
sociations, all of whom have had wide experience in the marketing of farm 
products 

I say this in order to emphasize that our people have heard and considered 
many of the legal arguments advanced in support of the weakening of section 
» (c) of the Robinson-Patman Act as proposed by S. 2604. They have, however, 
found these arguments unconvincing and have arrived at the firm and unanimous 
conclusion that, regardless of whatever merit there may be in the contentions 
of the proponents of this bill, the weight of experience is against them, and this 
brokerage provision should not be tampered with 
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The council in the adoption ef its policy is taking sides with no organization 
hor any particular segment of the food industry with respect to differences 
which may exist within the food industry over this question. The council’s 
policy is based upon what its members believe to be best for agriculture, with 
due regard to the interests of consumers and other interested and affected groups 
in our econoniy. 

Council members engaged in marketing activities are actually groups of farmers 
who have joined together and set up business associations to market the products 
of their farms. They have tound no perfect pattern nor ideal technique to use 
in marketing the food and fiber of the Nation. Experience has varied from 
commodity to commodity, area to area, and group to group. Some of our mem- 
bers employ their own full-time sales representatives and do their own selling; 
others work entirely through food brokers; still others employ a combination 
of both. To an increasing extent, we find, many of our members are moving 
in the direction of handling sales through brokers due apparently to better 
results at less cost. 

May we turn now for a moment to the basic issue involved in this bill and 
summarize our views with respect to it. 

Under section 2 (c) of the Robinson-Patman Act, a buyer, or his agent, may 
not receive, either directly or through a subsidiary, brokerage fees or allowances 
in lieu thereof from a seller on purchases of goods. S. 2604 proposes to amend 
the present law so that some buyers, or distributors, may receive brokerage 
allowances. Thus 8. 2604 would inject a loophole or entering wedge in the law 
which would operate to undermine the antidiscrimination principle upon which 
the brokerage provision is based, and which is an integral part of the act itself. 

Persons who have had close contact with the marketing of farm products 
before the passage of the Robinson-Patman Act in 1986 know the depressins 
and demoralizing effect upon farm prices which resulted from the demand for 
brokerage allowances by buyers. In the days before the act a large mass buyer 
would often demoralize the market by demanding an unearned allowance not 
accorded buyers of like quantities and refusing to buy unless he could get an 
extra “cut.” Thus, the farmer s) ret while often his products spoiled in the 
curs on the railroad siding. Those who have had a direct responsibility in 
marketing the food and fiber of the Nation can fully appreciate the aggravating 
and harmful impact upon agriculture and upon the net returns to farmers caused 
by the actions of those who develop an adverse psychological price climate in 
which promoters reap an unearned and unjustified portion of the returns from 
the farmer’s production. 

The fact that merchandising methods and organizations have changed con 
siderably during the past 20 years does not remove nor reduce the need for alert 
ness and care to prevent a reversion to the chaotic price climate on food products 
that at times prevailed before the Robinson-Patman Act was enacted. The pra 
tice of large buyers demanding, and often obtaining special price concessions 
under the guise of brokerage could again become prevalent and have the sanction 
of law if S. 2604 should be enacted. The economic power of large buyers in a 
“buyers market” is a force to be reckoned with. 

The agricultural community has had some illuminating experiences in recent 
months which have revealed efforts of some groups, while professing great 
solicitude for the American farmer, seeking changes in Federal legislation which 
could cnly mean giving to these other groups more, and to the farmer less, of 
the consumer’s food dollar. 

Official statistics issued by the United States Department of Agriculture show 
that the share received by the farmer of the dollar the consumer spent for farm 
produced foods averaged 45 cents in 1953, compared with 47 cents in 1952. Farm 
ers received a smaller share in 1953 than in any year since 1941, but the 1953 
share was larger than was received in any of the years between World War I 
and World War II. The farmer’s share of the dollar spent by consumers for 
food in 1941 and for the period 1946—49 was as follows: 
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In a number of years before the passage of the Robinson-Patman Act, which 
we believe are fairly representative, the farmer's share of the food dollar was as 


follows 
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Although there were undoubted many contributing causes, it is noted that, 
in the period proceding the pussa of the Robinson-Patman Act, the farmer's 
share of the food dollar was extremely low. The farmer, certainly in equity, 
should not be expected to receive a smaller portion of the consumer's food dol 
ar when there are less dollars to be spent, than when there are more dollars. 
Phat would be a quick way to put the farming industry entirely out of business. 

It is interesting, too, to note that whereas the farm value of the foods in 
the typical family’s “market basket” declined 6 percent in 1953 and 1952, the 
retail store value declined only 3 percent Since World War II the marketing 








ill—that is. the difference between the retail store value and the farm value 

has steadily increased In 19053 this marketing cost was nearly three times the 
1940 level and about 50 percent higher than in 1946. Although a part of this 
increase Was the result of an increase in the volume of food marketed, the 


Inajor increase was caused by higher costs of performing marketing services as 
well as the increase in processing, packaging, transportation, and other services 
performed by marketing agencies 

The above figures are mentioned in order to emphasize that we are now in a 
period of a buyer's market and the quantity and intensity of the competition 
for the consumer's dollar has stiffened and is on the increase. In this environ- 
ment where the farmer wants to maintain his economic balance, as much 
through his own efforts as possible, it Certainly should behoove the Federal Gov- 
ernment to do what it can to preserve an economic climate for the marketing of 
products which will at least give the farmer an equal opportunity to compete 

ith others 

Every additional item added to marketing costs, whether it be permitting cer- 
tain buyers to collect discriminatory discounts in the form of so-called broker 
age. higher transportation costs, or something else—all of these items—will 
erve to reduce the net amount returned to the farmers and to accelerate the 
infavorable trend in net farm prices which we should all be trying to reverse 
in the interests of our economy as a whole. 

The latest figures for the month ending March 15, 1954, indicate that farm 
prices dropped slightly while farmers’ costs rose a bit from the mid-February 
level 

We respectfully recommend that your committee give careful consideration 
to the adverse effect, in the light of experience, that S. 2604 would have on farm 
prices and, hence, on farm income. We believe it would be very unfortunate, 
particularly at this period, for Congress to enact any legislation which will 
serve to delay or prevent farmers from obtaining their fair share of the food 
dollar 


CAIFORNIA PRUNE AND APRICOT GROWERS ASSOCIATION, 
San Jose, Calif., March 30, 1954 
Senator WILLIAM LANGER, 
Chairman, Judiciary Committee of the Senate, 
Senate Office Building, Washington, D. ¢ 


Dear SENATOR LANGER: The California Prune and Apricot Growers Associa- 
ion is an agricultural cooperative selling dried fruits produced in California, 
representing 4,560 farmers, and is very much opposed to Seniate bill 2604 

rhe preamble of the proposed act recites that section 2 (¢) of the Robinson 
Patman Act has established a monopoly for food brokers in the performance of 
distribution services for primary suppliers. This is not true as the primary 
suppliers are presently free to and do sell through a food broker or direct as the 
udividual supplier determines. This freedom has not crested a monopoly but. 
on the contrary, has preserved a competitive system of distribution for the bene 
fit of the public 

Senate bill 2604 proposes to permit payment of brokerage (a) To a broker 


or one acting in behalf of or owned or controlled by an independent distributor 
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buying for further distribution to retail units owned by independent retailers 
(>) to voluntary chains owned or controlled by a group of independent distrib 
utors and (¢) to a cooperative distributor owned by independent retailers or 
distributors 

This proposed amendment will open the gates and permit large buyers legally 
to demand and receive price discriminations under the guise of brokerage, permit 
them to buy at a lower price than others, and give them a price advantage over 
others, thereby injuring competition and tending to create a monopoly. Such 
persons are not brokers working for the benefit of the primary supplier but are 
in reality agents for the buyer and working in his behalf. 

Such price discriminations will give one person an unfair advantage in the race 
for the consumer dollar and is not in the public interest. The proposed legisla- 
tion can result in suppliers being required to pay a double brokerage, one to the 
legitimate food broker who is the agent of, and performs valuable services for, 
the supplier; and one to the person who in reality represents and is the agent of 
the buyer 

The proposed legislation will emasculate the Robinson-Patman Act and place 
the public and industry in the same position us they were in before adoption of 
this act, with all the bad features of price discrimination and will actually 
result in the economic destruction of the small retailer 

We earnestly urge you to oppose the adoption of Senate bill 2604 

Sincerely vours, 
I. M. Suay, President 
T. O. KiuGce, General Manager 


CALIFORNIA WALNUT GROWERS ASSOCIATION, 
Los Angeles, Calif., March 30, 1954 
Mr. Homer L. BRINKLEY, 
Raxecutive Vice President, National Council of Farmer Cooperatives, 
Washington, D.C. 


DEAR Mr. BRINKLEY: This association subscribes wholeheartedly to the resolu 
tion passed by the council at its Chicago meeting in January opposing any Federal 
legislation which would weaken the antidiscriminatory features of the Robinson- 
Patman Act, and favoring a further strengthening of this act. 

We are advised that Senator Langer, chairman of the Senate Judiciary Commit 
tee, has announced that hearings will be held on Tuesday, April 6, on S. 2604, 
which is a bill to amend the brokerage provision of the act in such a way as to 
destroy its effectiveness. 

Prior to enactment of the Robinson-Patman Act in 1936, a nightmarish era 
existed during which foodpackers and consequently agriculture suffered uncaleu 
lated harm and reduced net returns for their products as a result of pressure from 
the distributing trade to pay unearned so-called brokerage to its members for 
services which they did not render. It is evident that S. 2604 would restore to a 
least a section of the distributing trade the privilege of again legally collecting 
such unearned brokerage, which however disguised can be nothing more than a 
discriminatory discount. 

We understand the council will send a witness to the hearings. We respectfully 
request that the official view of this producers’ marketing association of 11,000 
furmers be registered as unequivocally against S. 2604 because of the direct 
harmful effect practices permitted under it would have upon the net returns per 
pound probably obtainable for our grower members. 

Yours sincerely, 
MERRELL SALE, Sales Manager. 


CALIFORNIA FRUIT EXCHANGE, 
Sacramento, Calif., March 29, 1954. 
NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington, D.C. 


(Attention: Mr. L. James Harmanson, Jr., General Counsel.) 


Dear Sir: It has, of course, come to our attention that the Senate Judiciary 
Committee, of which Senator William Langer is chairman, will shortly hold 
hearings on S. 2604, which, if enacted, would amend section 2 (c) of the Robinson- 
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Patman Act. This section has to do with the brokerage provisions of this 
measure, 

On the surface it appears that the attempt to amend this section is merely an 
effort to permit independent distributors the competitive right to earn brokerage, 
thus placing them in an equal position with others. 

We see nothing in the act, as presently written, which does not insure equality 
of opportunity to every business, regardless of size. We are very much aware 
that if a loophole is created in this law, it can easily give rise to a wave of harm 
ful discrimination rebates and discounts, which can be demanded by large buyer 
groups merely because of their size and power, irrespective of their rights. Under 
such conditions, for which there is ample evidence in the past, large buyer’s 
groups can and will demand excessive allowances which could easily result in the 
weakening or even the elimination of the vast body of individual buyers. 

Perhaps not to exceed 25 percent at the most, of the fruit business of this 
country is handled by chain stores, the balance by independents. We feel there 
should be equality of opportunity for both large and small, and we view the 
amendment in question as one that would weaken the fair trade practice law, 
which has had the most beneficial effect on the majority of our trading transac- 
tions, 





Very truly yours, 
FE, W. Reap, Assistant General Manager. 


WASHINGTON STATE COUNCIL OF FARMER COOPERATIVES, 
Seattle, Wash., April 2, 1954. 
Mr. Homer L. BRINKLEY, 
Executive Vice President National Council of Farmer Cooperatives, 
Washington, D. C. 

Dear HOMER: We understand there is a hearing on April 6, 1954, before the 
Senate Judiciary Committee relative to S. 2604. This proposed bill is one which 
will amend section 2 (c) of the Robinson-Patman Act. 

The Washington State Council of Farmer Cooperatives, with a membership of 
119 farmer-owned cooperative associations, is opposed to the provisions of this 
bill to amend the Robinson-Patman Act, because we feel it will adversely af 
fect the competitive economy, is discriminatory, and will weaken the Robinson- 
Patman Act. 

The Washington State Council of Farmer Cooperatives is in full accord with 
the resolution in reference to the Robinson-Patman Act, adopted by the delegate 
body of the National Council of Farmer Cooperatives assembled in annual ses 
sion at Chicago, Ill., on January 14, 1954. 

We hope you will use your best efforts to present our views to the Senate 
Judiciary Committee on April 6, 1954, in opposition to 8. 2604, as we do not 
wish to see the Robinson-Patman Act weakened. Please keep us advised in 
regard to the outcome of this hearing on S. 2604. 

Yours very truly, 
Harry B. Carro._i, Precutive Secretary. 


WASHINGTON COOPERATIVE FARMERS ASSOCIATION, 
Seattle, Wash., April 1, 1954 
Mr. Homer L. BrINnKLEY, 
Executive Vice President, National Council of Farmer Cooperatives, 
Washington, D. C. 

Dear HoMeR: Our organization, as you know, is owned by, and during 1953 
served more than 38,000 farm families in our State. We are concerned over 
current efforts to amend the Robinson-Patman Act, which we very much fear 
would bring back former abuses of chiseling and claims for brokerage where 
they were not earned, all in our opinion negative to the best interests of our 
members and agriculture in general. 

I have discussed this subject with some of our largest customers and I find 
a Similar reaction from them. In other words, they are not seeking amendments, 
but in the event the law is weakened and competitors have advantages, it is 
only natural that they want to be competitive and must seek the same 
advantages. 
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It is our desire, when making sales, to be fair to all of our customers, realizing 
where savings are actually effected through volume purchases and warehouse 
deliveries versus retail store deliveries, that these factors must be recognized 
On the other hand, we are certainly negative to granting unearned brokerage, 
unearned advertising allowances, and the other chiseling procedures which pre 
vailed prior to the enactment of the Robinson-Patman Act and I fear will prevai 
again if the act is weakened. 

On behalf of our membership, we urge that you oppose any weakening of the 
act. 

Yours very truly, 
Harry J. BEERNINK, General Manager 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
REPRESENTATIVE, NATIONAL FARMERS UNION 


Mr. McDonavp. I have a statement. I would like to comment for 
just a moment on the bill. 

The Cuairman. Mr. McDonald, will you come up? 

Mr. McDonaup. My name is Angus McDonald, assistant legislative 
representative of the National Farmers Union. 

[ have very little to add to the fine testimony which has been given 
by the authentic representatives of small business here this morning. 

We are, of course, opposed to this bill, for the same reason that 
we oppose S. 1008 and Mr. Simon. We are opposed to it for the 
same reason that we oppose S. 719, and all of the other bills, which 
would weaken the Robmson-Patman Act. 

We are, of necessity, as a farm organization, opposed to any weak- 
ening of the antitrust laws which atte mpt to preserve the free market, 
because the farmer operates in a free market. 

Unfortunately, he does not buy completely in a free market. In 
many instances he buys under a system of privately administered 
prices, 

We see that the area of competition is being constantly narrowed 
in areas where the farmer buys. 

We see in retailing and wholesaling one great area in which the 
farmer buys where their competition remains. 

I will not go into the details of this bill. I would like to comment 
for just a moment, Mr. Chairman, on the gentleman who has been 
mentioned here, Mr. Simon, with no inference on his character or 
integrity. 

I happen to have served on the old Capehart advisory committee 
during the last session of the 80th Congress at the time when Mr. 
Simon was counsel for that committee. 

Out of the consultations of that committee came the basing-point 
bill, which the chairman of this committee fought, and I believe 
contributed in large measure to its final defeat. 

It will be recalled that in one of the versions of the bill there 
appeared a section 3, which had nothing to do with basing points, 
but would have effectively destroyed section 2 (b) of the Robinson- 
Patman Act. 

We together—when I say we, I mean some of the gentlemen sitting 
around this table, representatives of labor, representatives of small 
business, cooperatives—we fought that bill during the entire 2 years 
of Congress and during the next period. We fought its successor, 
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719, and we were able in this instance to prevent its passage in the 
House. 

All of these bills, Mr. Chairman, I feel were at least in the later 
drafts primarily directed at the Robinson-Patman Act because it 
is realized, I think, by the monopolistic interests in this country that 
price discrimination is the most handy and convenient and easiest 
device that they can use to destroy competition. 

Mr. Chairman, that completes my statement. 

The Cnarrman. Thank you very much, Mr. McDonald. 

The statement of Mr. McDonald follows :) 


STATEMENT OF ANGUS MCDONALD, ASSISTANT LEGISLATIVE REPRESENTATIVE, 
NATIONAL FARMERS UNION 


Mr. Chairman and members of the committee, I am appearing here in opposi 
tion to S. 2604 which would amend section 2 (cc) of the Robinson-Patman Act. 
Refore commenting on specific provisions of the bill, | would like to present the 
historic position of the National Farmers Union in regard to the necessity for 
laws prohibiting monopolistic practices and conspiracies. The union is also 


for strict enforcement of the antitrust laws by the Federal Trade Commission. 
We deplore past and present attempts to nullify statutes by administrative ac- 
tion I am referring to the situation at the Federal Trade Commission and to 


the so-called study of the Attorney General’s Committee. 

Ever since the Farmers Union became a national organization in the early 
vears of the 20th century, it has been in favor of all antitrust laws which would 
prohibit practices which weakened the farmer’s bargaining position in the mar 
ket place and strengthened the economic power of those selling to the farmer. 
For this reason, the Farmers Union has been heartily in favor of the strict 
enforcement of the Sherman Act, the Clayton Act, and all other legislation which 


would strengthen these acts. The record shows that it was necessary to pass the 
Clayton Act to nip in the bud monopolistic practices and conspiracies in their 
inception. The Sherman Act proved inadequate because it was impossible to 
prove a conspiracy usually until those at whom the conspiracy was directed were 
economically strangled. The Robinson-Patman Act, which was passed primarily 


to prevent price discrimination, also sought a way to get at certain practices 
which the original Clayton Act did not reach. 

Price discrimination in the 1920’s and the early thirties proved a handy mo- 
nopolistic device for many large-scale retail and wholesale distributors. The 
hometown merchant found himself at an economic disadvantage because he could 
not match the huge buying power of the chains and exact from sellers discrim- 
inatory prices in the form of unearned brokerage fees and unauthorized discounts 
and allowances. It should be emphasized that the Fa mers Union does not oppose 
price cutting or price reductions. We believe that the consumer is entitled to 
buy products at the lowest possible cost. We believe that the measure of prices 
should be efficiency. The manufacturer or distributor who can furnish the 
cheapest and best products and services should in the long run be the one to win 
out in the market place Sut we do not believe that discriminatory prices in the 
long run are conducive to efficiency and that more often than not price discrim- 
ination is the instrument by which the efficient producer and distributor is put 
out of business. We strongly believe in the principle underlying the Robinson- 
Patman Act. We believe that if a low price is offered by a seller to one buyer, it 
should be offered to all. We are strictly opposed to any exceptions to this rule. 

1 would like to relate this bill, which we consider an attack on the Robinson- 
Patman Act, to other attacks which have been made during the last 5 or 6 years. 
We believe it is pertinent because the first proposal to emasculate and destroy 
the Robinson-Patman Act was contained, as I recall, in section 3 of S. 1008, 
Sist Congress. This bill and other bills, it will be recalled, were introduced be- 
cause of a decision of the United States Supreme Court in 1948. At this point 
[ would like to compliment the chairman of this committee. Senator Langer 
was in the vanguard of those who fought this legislation and, in my opinion, it 
was because of this early effort in the fight that the bill was finally defeated. 
[ do net mean to take away any of the credit for combating these monopoly 
bills from any other Congressman or group, but an examination of the record 





PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 143 


indicates that Senator Langer’s minority report on S. 1008 was really the first 
effective blow struck against it. 

Now L come to the specific provisions of the bill. Let us look for a moment 
at the original section 2 (¢) which provides that no discounts, Commissions, or 
brokerage may be paid except for services rendered in connection with the sale 
or purchase of goods. This seems a logical provision in the law since large firms 
had for years been receiving millions of dollars in price discriminations which 
were labeled brokerage fees, advertising allowances, etc. Cne large chain store, 
i Was reported, exacted so-called advertising allowances from those it bought 
from telling the seller that merely placing his goods on the shelf in the retail 
store constituted an advertising allowance. While a provision of the bill provides 
that price discrimination may not be disguised as brokerage, the fact that such 
brokerage fees which distributors may themselves receive are specifically legal 
ized indicates that such a practice would inevitably result in price discrimination. 

lt is apparent that this bill would destroy the fairness and equity in the law 
and constitute an exception for a special group. We believe that all buyers and 
sellers should be treated in precisely the same way under the law. We feel this 
principle is destroyed by the provision in the bill which defines an independent 
retailer as an individual or firm which controls not more than 11 retail units. 
Chis provision creates a group which has special privileges that no other group 
has. Weare opposed to any exceptions in the law, whether they apply to 1 store 
or 1,000 stores. We believe that if it is illegal and against public policy for a 
hain of 1,000 stores to receive brokerage fees, it should be illegal for any store 

i stores to receive them. 

In the first paragraph of this bill it is suggested that the brokers who by defi- 
nition and by law do not have an interest in either the buyer or the seller con 
stitute a monopoly. This is indeed a strange and new definition of monopoly. 
\ broker, it appears under this bill, who has an interest in selling one particularly 
large buyer, to the detriment of others, does not contribute to monopoly, but a 
broker who must give a maximum amount of service in order to retain his cus- 
tomers is, under this legislation, Considered as accelerating tendencies toward 

ohopoly, particularly in the food industry. 

Finally, | would like to again emphasize that agriculture has a stake in the 
existence and adequate enforcement of our antitrust laws. Because of the nature 
of farming and the economic Climate in which the farmer operates, we lnust have 
competition in the market place. The farmer sells in a free market, a market 
Which is so sensitive to the law of supply and demand that a slight surplus at 
a particular point may cause prices of farm commodities to fall drastically 
The farmer does not and cannot control the prices of the commodities which he 
sells. More often than not if the farmer produces abundantly and has good 
weather, falling prices actually cause him to receive less for a large crop than 
fora small one. The inherent nature of farming forces the farmer to produce to 
the hilt. If farm prices fall, the farmer attempts to increase his income by pro 
ducing more. This in turn causes prices to fall again 

The farmer on the other hand buys in a closed market and under a system of 
privately administered prices. The mass-production industries, the raw-ma- 
terials and heavy industries almost completely control the prices of materials 
and products which he sells. This has been proved over and over again in con- 
vressional hearings, in court cases, and in the Department of Justice and Federal 
Trade Commission proceedings. The Sherman Act is not adequate to bring to 
task big industrialists who carry on unwritten and unprovable gentlemen's agree 
nents under their system of basing points and price leadership. Other acts on 
the statute books, including the Robinson-Patman Act, do give us a weapon to 
ombat these monopolistic practices and systems. Under the law, it is possible 
for the enforcement agencies to scrutinize practices, such as price discrimination, 
and determine whether or not they are in the public interest. 

We therefore urge the committee to report unfavorably on S. 2604 because we 
lieve it would open the door to legal price discrimination in the form of various 
favors offered by buyers to sellers. We believe furthermore that once the door 
is open to discrimination by firms constituting 11 retail units or less, that the 
Congress would find it difficult to resist the demand that others be added to the 
list of special privileged. 


The Cuatrman. We will place in the record at this point a telegram 
received from George J. Burger, vice president, National Federation 
of Independent Business, Washington, D. C. 
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(The telegram referred to is as follows:) 


WASHINGTON, D. C., April 6, 1954. 


He WILLIAM LANGER, 
Chairman, Senate Judiciary Committee: 
I ieu of our personal appearance before your committee to give testimony 
on S. 2604, due to major appointments which make it impossible to appear per 


sonally, will you be kind enough to read this message into the open hearing? 
The National Federation of Independent Business, a truly representative spokes- 
man for small business of this Nation, and carrying out the direct nationwide 
poll of our membersi:ip, is on record urging the fullest enforcement of the present 
Robinson-Patman Act and opposing any or all amendments which would weaken 
the effectiveness of the act. We find in our experience that the act itself has 
not been vigorously enforced by the FTC, In a recent national poll of our mem- 
bers, the poll disclosed 72 percent for, 18 percent against, and 10 percent not 
voting on the question, “Are you for or against congressional action compelling 
the Federal Trade Commission to enforce the antitrust laws to protect the com- 
petitive rights of small business or eliminate the agency entirely?’ Our position 
on the proposed bill is just this. In the first instance, the Robinson-Patman Act 
never provided for any change in the usual distribution methods in industry pro- 
vided such distribution was in conformity with the law. 

We believe the proposed bill would weaken the present act and would open 
up the door to defeat the original intent of the act. There would be no end to 
where the brokerage commissions would be passing on under one subterfuge or 
another under section 2 (c) of the proposed bill. If this was approved, it could 
place in the hands of sellers a grand opportunity to circumvent the Robinson- 
Patman Act. It is our view from facts reported that many industries right now 
are looking for an opportunity to circumvent the act through forced sales, and 
such legislation as the proposed, in our opinion, would give them a perfect out 
for furthering their schemes. In view of this, we believe that the proposed 
legislation would not be helpful to the overall protection of independent busi- 
ness, nor would it give to independent business the full protection that inde 
pendent business expects through the Robinson-Patman Act. Thank you, Mr. 
Chairman, for your consideration, and what we need is greater and greater 
Vigorous enforcement of all the antitrust laws, in which opinion I know you 
concur. 

GEORGE J. BURGER, 
Vice President, National Federation of Independent Business. 


Mr. Conus. Mr. Chairman, could we file a statement by Wallace 
J. Campbell, for the Cooperative League of the United States ? 

The Cuamman. That will be filed. 

(The statement referred to is as follows :) 


STATEMENT OF WALLACE J, CAMPBELL, DirecTOR, WASHINGTON OFFICE, COOPERATIVI 
LEAGUE OF THE UNITED STATES 


My name is Wallace J. Campbell. I am director of the Washington office of 
the Cooperative League of the United States. Our organization is a federation 
of consumer, purchasing, and service cooperatives serving a dues-paying mem- 
bership of 2 million families, and in addition, having associated with it 9 million 
families which are members of rural electric cooperatives through membership 
in the National Rural Electric Cooperative Association, and in credit unions 
through the Credit Union National Association, ; 

The Cooperative League wishes to appear in opposition to S. 2604 designed to ; ‘ 
amend section 2 (c) of the Robinson-Patman Act. We feel such an amendment 
is not necessary at the present time, and that its inevitable result would be to 
return the food distribution industry to the chaotic situation which prevailed 
prior to passage of the Robinson-Patman Act in 1936. 

The Cooperative League and its member organizations in the food field repre- 4 
sent the consumer interest since our food stores are owned by the consumers, 
and the wholesale, or purchasing, agencies owned by the cooperatives are actually 
one further extension of the consumer interest in the wholesale field. It might 
be anticipated that amendment of section 2 (¢) would be in the interest of such 
consumer cooperatives. As a matter of fact, however, the cost of such a change 
in placing the food industry once again under unconscionable pressures from 
huge food chains and other corporate distributors would do much more harm 
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than any small, immediate gain which might be passed on to the independent 
buyer 

Once a change is made in these provisions of the Robinson-Patman Act, dis- 
criminatory prices will inevitably be paid, not on the basis of service rendered, 
but in economic subjection to- the tremendous and sometimes unscrupulous 
forces which, if past experience is any guide, will demand payments far beyond 
legitimate payments for services rendered or for volume purchasing. 

The position taken by the Cooperative League is very similar to that taken 
by the Cooperative Food Distributors of America which represents the Nation’s 
retailer-owned and cooperative wholesales, and is directly affiliated with the 
National Retailer-Owned Grocers, Inc. While amendment of section 2 (¢) might 
be of a sinall, short-run advantage to the cooperatives, the long-run best interest 
of the consumer and the distributor will be protected by leaving the Robinson- 
Patman Act as it stands. 

There is much public confusion as to the significance of this section of the 
act, actually, its purpose is to provide equality of Opportunity for each group in 
the distribution field. This does not eliminate competition, but provides that 
competition shall be on a fair and equitable basis without any discriminatory 
advantage due to the sheer economic power of very large purchasers. 

With the elimination of section 2 (c) it would be possible for certain suppliers 
to enter into collusive arrangements with distributors which could kill off 
important segments of competition within the industry. This would be followed 
by an increase in price to consumers to replace any losses suffered during the 
period of the conspiracy, and the consumer would pay the bill in the long run. 

Price discrimination, which would in our opinion become lawful with amend- 
ment of section 2 (c), could make it possible for a conspiracy aimed at securing 
vu monopoly in the field to direct its attack on any type or group of distributors. 
Not only the cooperatives owned by consumers, but also the cooperatives belong- 
ing to independent merchants, and individually owned businesses—all three of 
these—would, we expect, be subject to these attacks 

Most important of all among our reasons for opposing S. 2604 is the fact 
that we look upon it as oné part of a concerted drive to destroy competition and 
to legalize monopolistic practices. This conspiracy has included the tremendous 
drive to pass the so-called multiple basing-point bill and other legislation now 
before the Congress which would weaken or destroy the Robinson-Patman Act 
and end the effectiveness of antimonopoly legislation. It is our feeling that 
certain sections of the food industry are being used by other elements in our 
economy who wish to use an amendment of section 2 (c) as simply a first 
hurdle in a drive to destroy the Nation's antitrust laws. 

The Cooperative League believes that whatever the alleged immediate ad- 
vantages to consumers from amendment of the Robinson-Patman Act, the long- 
run interest of the people as consumers is directly dependent on the maintenance 
of as much economic freedom as possible. This requires protection all along 
the line of small business, whether it be consumer cooperatives, agricultural 
cooperatives, retailer-owned cooperatives, or individually owned small businesses. 
This is our basic reason for opposing the amendment now before your commitee, 


Mr. Rogers. I would like to file a statement on behalf of the Na- 
tional Food Brokers’ Association. 
(The statement referred to is as follows:) 


"TESTIMONY OF WATSON ROGERS, PRESIDENT NATIONAL Foop BROKERS ASSOCIATION 


Mr. Chairman and gentlemen of the committee, my name is Watson Rogers. I 
am president of the National Food Brokers Association, which is a nationwide 
trade association with headquarters in Washington, D. C. Our association is 
celebrating its 50th anniversary this year, having been organized in 1904, 
Included in our membership are persons and firms who act as sales agents 
of food and grocery products for processors and manufacturers in all parts of 
the Nation. And for this sales service they receive a commission known as 
brokerage. They are not buyers. Neither are they affiliated with buyers. 

The association has always directed its efforts toward the improvement of 
conditions in the food brokerage business, not alone as they affect the food 
brokers, but for the betterment of the conditions of sellers and buyers as well. 
It has consistently fought to eliminate unfair methods of competition in the 
food and grocery industry, thus preserving equality of opportunity in competition 
among all—both large and small businesses. 
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We believe that we have in our membership perhaps 90 percent of the “‘legiti 
mate food brokers” in the Nation. To give you an idea of what we term “legiti 
mate food brokers” we quote the definition as outlined in our constitution and 
bylaws: 

4 food broker is defined as an independent sales agent who performs the 
services of negotiating the sale of food and/or grocery products for and on 
account of the seller as principal, and who is not employed or established by, 
nor an affiliate or subsidiary of, any trade buyer, and whose compensation is 
a commission or brokerage paid by the seller.” 

As you can see from that, any member of this association must be a true 
representative of the seller, and he must not buy and sell for his own account 
or spec uiate 

Food brokers are independent, local businessmen. They handle a majority 
of the sales of processed food and grocery products. Producers use them because 
they have discovered over a period of years that the food broker, such as belongs 
to our organization, can render them a sales service for their products at a far 
less cost than the cost of operating their own sales force. (And most of them 
will tell you that food brokers do a far more efficient and effective marketing 
job, too.) 


One more point about food brokers and their relation to the rest of the indus 


try They sell to wholesale buyers of all kinds—wholesale grocers, chains, 
voluntary groups, industrial users, supermarket groups, etc.—all for the account 


of the seller 

With all of this as background you can see that food brokers are in a unique 
position where they can study the food industry from producer to distributor 
And they observe it at first hand, under practical day-to-day operations, and 
not from some isolated point away from the realities of everyday business. 

Being in such a position they are interested in the effects of legislation on 
the orderly processes of competition in the food industry. They saw and 
expressed the need for legislation such as the Robinson-Patman Act long before 
Congress acted in 1936. They have seen the value of the Robinson-Patman Act 
and its outstanding effects in maintaining fair and free competition in the years 
the act has been in existence And they see the grave dangers to the food indus 
tr) if the act is weakened 

The food industry today is one of the most competitive of all businesses, as 
vell as being the most important industry in the Nation. Even the most violent 
opponents of the Robinson-Patman Act must admit that fact. Margins are 


smaller than in most industries As a result even a small discrimination would 
istort the competitive factor, granting special advantages to those receiving 
the discriminatio: In time such unfair discriminations would force many 


able businessmen out of business 

Becuuse of this, and because S. 2604 will create just such unfair price dis 
criminations which the act was supposed to eliminate, we are strongly opposed 
to the passage of this bill. 8S. 2604 is unsound in principle, unreasonable in its 
intended effect and its passage would be unwise as it would immediately raise 
grave doubt as to the constitutionality of the section 2 (c) as amended Its 
passage would destroy the effectiveness of the entire Robinson-Patman Act as 
it would provide the one loophole through which all discriminations would flow 
| shall try to show the truth of our claim briefly in my statement. Complete 
documented proof of this will be given to the committee in a formal brief which 
was prepared by our counsel, Williams, Myers & Quiggle. 

I would like to point out that when I speak to you on this subject I am not 
speaking merely as a representative of the Nation's food brokers. I am speaking 
to you as one who has had long experience in the wholesale grocery field—one 
who has been thoroughly versed in the operations of some of these schemes for 
buyers to collect brokerage. Before the Robinson-Patman Act was passed I 
worked for a wholesale grocery house in Oklahoma. It was one of the first to 
participate in one of these schemes—in fact it was the the first voluntary in 
Oklahoma. And I saw that the more attention we paid to getting unearned pay- 
ments and less to aggressive merchandising and selling the more we went down 
hill. More and more of our members went out of business. The policy set was 
to work with a Chicago hookup and not to work with any of the local brokers 
We felt we did not need them. Our business got progressively worse each year 
until it finally went out of business. On the other hand the smaller competitive 
wholesale grocery houses went forward with a rapid pace by putting their empha 
sis on efficient merchandising and by taking advantage of the help that sellers 
could give through their local food brokers. 
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Now then, gentlemen, what did Congress do when it passed the Robinson- 
Patman Act? It was not to get up a new law regulating commerce. What they 
did was to look squarely at the facts demonstrated by investigation after in- 
vestigation, look at destructive discriminatory practices that were really destroy- 
ing competition—destroying equality of opportunity to compete—and passed a 
law regulating practices which were destroying competition. 

Each of the provisions of the act was put in there because their investigation 

showed grave price discriminations of various kinds were rampant. For example 
1 buyer got more than $8 million in such price discriminations in 1 year. The 
act outlawed such discriminations and that, gentlemen of the committee, is all 
that the Robinson-Patman Act does. 
S. 2604 is aimed at section 2 (c) so let us look at that section and what it does. 
It prohibits sellers absolutely from paying or allowing any compensation to buyers 
or their intermediaries for services rendered by them in connection with their 
own purchases of goods in interstate commerce. From the ovewhelming evidence 
before it, Congress found that the practice of such payments was monopolistie 
and an evil for four reasons: 

1. Such payments were not usually made by sellers when they were free of 
the coercive influence of mass buying power. 

2. The payments were actually payments of gratuities—rebates—having the 
effect of price discriminations injurious to interstate commerce. 

3. Such price discriminations were concealed in the guise of being true broker- 
age payments. 

4. Such payments were a prevalent, widespread mode of price discrimination 
which had substantially lessened competition and tended to monopoly in inter- 
state commerce. 

It was therefore the specific purpose of Congress to stamp out and prevent 
this monopolistic practice of mass buyers coercing sellers to pay them compensa- 
tion for fictitious sales service—sales service that buyers or their intermediaries 
are not capable of performing for sellers. To achieve its purpose, Congress chose 
the only sure way, to prohibit sellers absolutely from making or granting pay- 
ments or allowances of such compensation to buyers or their intermediaries. 
And Congress intended no exception whatsoever to this prohibition It muce no 
exception. 

The record is clear that this was the intention of Congress. And the judicial 
and administrative records show that section 2 i 
measure Which has effectively protected commerce from the injurious and destrue- 
tive practice therein prohibited and has promoted competition on a sound basis. 
I shall not burden you at this time with the detailed proof, with the exact refer- 
ences to all of these records. But we do have this information—we have the 
truth—to answer the false charges, the false claims of those who would seek to 
destroy the protection in section 2 (¢) for their own selfish interests. This 
proof is in the documented statement of our counsel which | mentioned earlier, 
which I shall give you. 

1 would like to refer to the claim made by those particular few voluntaries 
who are promoting this legislation. This small group has issued statements 
falsely misrepresenting the economic function of the legitimate food broker. 
It is now asking the Congress to recognize them as a special class of buyers, and 
to amend the Robinson-Patman Act to permit them to receive brokerage allow 
ances which are now prohibited to all buyers or buyer-controlled intermediaries. 

They brazenly ask that sellers be permitted to pay them a price discrimination 
in the guise of a brokerage or sales compensation which they cannot possibly 
earn. At the same time, they ask that this discrimination or subsidy or phony 
brokerage be denied by law to the corporate chain buyers and the thousands of 
independent buyers in the food industry. 

The whole food industry knows it is a fact that buyers or buyer-controlled 
intermediaries, by the nature of their position of buyers, cannot perform or 
render a sales service to the seller, and it is foolish to pretend that they can. 
Their argument might fool those who don’t know for a time, but it does not fool 
those in the food industry because the food industry does know the facts 

In the first place the food broker renders a sales service in a given trade 
area for his principal, the seller. He contacts all trade outlets in his territory 
for the purpose of promoting the sale of his principal’s goods to all outlets in that 
trade area. His service is purely and simply a sales service. Keep in mind, of 
course, that not all sellers use food brokers. Some sellers who can afford it 
have in many or all trade areas a local salaried employee salesman who does 
exactly the same sales service for the seller that the food broker normally does. 


(c) isa reasonable, constitutional 
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The few big voluntaries promoting this legislation render no sales service to 
he seller, They fan out and shop among sellers for the best buy they can get. 
They admit, as they must, that their primary function is as buyers for their 
particular wholesalers and retailers in their voluntary chain. Their mode of 
operation is exactly the opposite of the sales force whether it be employee or 

oker who strives to sell his principal’s goods to all units of distribution in the 
territory on equal terms. Bear in mind that their quest for unauthorized pay- 
ments does not stop at sellers who have brokerage organizations. If this bill 
were passed they could and would extract such tribute from those firms who 

ve salaried salesmen as well as those who use food brokers. 

rhe services for which they seek compensation are services they perform in 
connection with their sales of their own goods. These are not sales services 
to the principal—they are distribution services rendered for themselves. If 
they want payment for these services they have no place to seek for them under 
section (2c) as a broker because under their own discussion even a child will 
now it is not brokerage. If they have any case for seeking payment for what 
they do it clearly comes within section 2 (d) and section 2 (e). But they have 
not asked for this special subsidy payment under these two sections knowing 

well that the seller is required to grant such payments only on proportionally 

equal terms, 

The fantastic point has been repeatedly made that brokers are the only ones 
that can get sales compensation and therefore they enjoy a monopoly. Those 

ho make such statements either ignore or by design fail to mention the fact 
that salaried employees doing nothing but sales service for their employer get 
ales compensation and do the identical work that food brokers do. 

\ carpenter is not a monopolist just because he is the only one that the con- 
tractors will pay carpenter‘s wages to. It may be that it is normal and natural 
that the contractor will not pay the laborer a carpenter's compensation because 
ie does not perform that service. The carpenter is not a monopolist—anyone 

learn the carpenter's trade. 


It is fantastically untrue to claim that the food broker has a monopoly. No 
seller has to employ a food broker to sell his goods, nor is any specific payment 
{f |trokerage required. The food-brokerage field itself is as open as the sky. 
Anyone can enter it and many people do each year. The only thing that keeps 
a food broker in business is his ability to do the sales job economically and 
effectively. As soon as he does not deliver on this basis, his importance to the 


seller disappears. The measure of the food broker’s success is sales, nothing 
else. Goods have to be sold, especially in an economy such as we have today. 
Good salesmanship for the seller is recognized in every industry as one of the 
most important factors of survival and success as conditions are today. 

One more point on this bill as proposed by these few voluntaries. It is so 
drawn that the legal subsidy which they ask is in the terms of the proposed 
law specifically made illegal for other functioners in the industry performing 
the same function they do. This is class legislation of the basest sort and is 
un-American as any proposal we have heard in years. 

It is in conflict with the fundamental principle established by our forefathers, 
and fought for up to now—namely that there should be equality of opportunity 
in competition for all, big and little. That what I have said here is true is 
demonstrated by the fact that so many other great organizations who could 
profit by the proposal have repudiated it and will not have anything to do with it. 

The case against S. 2604 is one which is based on facts. This committee 
should not forget nor lose sight of the fact that the evil practices of discrimina- 
tion were disclosed to the Congress and to the entire world by thorough investi- 
gations right down to the grassroots of our trade Investigations by the 
Congress and investigations by the Federal Trade Commission on direction of 
the Congress were thorough and complete. The facts were before the Congress 
when they legislated and it is pretty important to remember that the provisions 
of the Robinson-Patman Act were enacted into law by almost unanimous con- 
gressional action because the Congress knew the facts that existed in the grass- 
root trade areas of the country. 

We respectfully submit to you gentlemen of the committee that none of the 
provisions of the Robinson-Patman Act should be weakened based on the 
theorizing of economists, professors, or lawyers who either ignore the facts or 
do not have them. It is urgently submitted that the Congress should, as a first 
stage in solving this problem, get the real facts of life, of what is happening, out 
of the mouths and from the records of businessmen. Isn't it logical and just 
plain common horse sense that legislation weakening the Robinson-Patman Act 
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should not be attempted until there has been a further and intensive grassreots 
investigation such as preceded the passage of the act? 

Gentlemen, I thank you for yorr courtesy in hearing my presentation. I 
urge you to vote against S. 2604 as it is a threat to the freedom of opportunity 
to compete which has been so clearly protected by the Robinson-Patman Act. 
I am submitting to you now the detailed, factual memorandum prepared by our 
counsel, Williams, Myers & Quiggle. I hope you will study this carefully as you 
will find that it clearly spells out the true meaning and importance of the act. 
The intention of Congress is documented as is the clear interpretation of the 
courts. 

After you have studied this material, I think you will agree with me that our 
counsel are eminently qualified on this vital subject of antitrust legislation, 
particularly the Robinson-Patman Act. They have been actively engaged in 
this field for many years and are recognized as authorities on the subject. They 
have represented this association for more than 20 years. 

As a supplement to this analysis of counsel and in support of the conclusions 
of their statement I would like to quote briefly from page 83 of the annual re- 
port of the Select Committee on Small Business, United States Senate issued a 
few days ago March 25, 1954. It is report No. 1092 of the 2d session, 83d 
Congress. 

“\hat the administration of the Robinson-Patman Act has been generally suc- 
cessful seems attributable in large measure to the court-proof character of the 
law. Unlike that section of the Clayton Act which it amended, the Robinson- 
Patman Act consists of provisions so tightly drawn that easy evasion of the 
statutory proscriptions is precluded. Furthermore, the purposes of the act are, 
in the main, so self-evident that the law has demonstrated itself as being almost 
impregnable to misconstruction. Accordingly, where the Government agencies 
charged with enforcement of the act have been courageous and industrious, 
their actions have been productive.” 

Independent businesses both big and small, but particularly small, are thor- 
oughly aroused and frightened at the very thought that Congress would abandon 
their interest and protection by weakening section 2 (c) of the Robinson-Patman 
Act or any other section thereof. We beg of you to give them reassurance and 
confidence by rejecting this bill. Millions of independent businesses, particu- 
larly small, are attempting to make their voices heard in opposition to the bill. 

Thank you. 


Mr. McMitian. I am Mr. C. M. McMillan, executive secretary of 
the National Candy Wholesalers Association, representing today also 
the National Confectionery Salesmen’s Association, and the Western 
Confectionery Salesmen’s Association and filing a separate statement 
for the Confectionery Salesmen’s Club of Baltimore, in opposition, 
I might say, to the bill. 

The Cuarrman. That may be filed for the record at this point. 

(The statement referred to is as follows:) 


STATEMENT OF C. M. MCMILLAN, EXECUTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSOCIATION 


My name is C. M. McMillan, I am executive secretary of the National Candy 
Wholesalers Association, Inc., which is composed of 800 wholesalers who are 
located in 47 States and Puerto Rico. They are classified as our active members. 

In addition, we represent 550 brokers and salesmen of wholesalers’ suppliers. 
These are our associate members. 

In addition, we represent 550 brokers and salesmen of wholesalers’ suppliers. 
Association of America to speak for them in this matter. This organization is 
composed of 750 members, brokers, and salesmen. We have also been asked by 
the Western Confectionery Salesmen’s Association, an organization of approxi- 
mately 600 brokers and salesmen, to express their viewpoint to this committeee 
We serve an industry with a billion-dollar volume at the manufacturer level. 

The organizations I am representing here today are opposed to the passage of 
S. 2604 for the following reasons: 

(a) This bill would weaken the Robinson-Patman Act. 

(b) Section 2 (c) of the Robinson-Patman Act does not give the brokers a 
monopoly, as claimed by S. 2604. 
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) Buyers are not entitled to the brokerage fee because they cannot render 
a brokerage service 
d) Vassage of this bill would tend to eliminate the broker, which in turn 
would tend to create a monopoly in the manufacturing of candy 
To eliminate the broker would also tend to create a monopoly at the whole- 


f) If the hill is passed, very few independent distributors would ever get 
the brokerage fee anyway. 

(a) With respect to our first point that the passage of this bill would weaken 
the Robinson-Vatmai Act, we will not attempt to discuss the technicalities of 
the law However, we are convinced that in the inclusion of 2 (c) in the 
Robinson-atman Act it was recognized that the brokerage allowance was one of 
the most obvious loopholes for the granting of discriminatory prices to the large 
mass buyer who was able to coerce the suppliers into granting such concessions. 
We believe that the existence of 2 (c) in the act has done more to reduce the 
amount of price discrimination than perhaps any other section of the act because 
of the very nature of this discount. 

Che Robinson-Patman Act is essential to the welfare of the independent dis- 
tributer in our industry because it gives an equality of opportunity in the market 
place When no buyer has a price advantage over any other buyer, except 
differentials justified by savings in costs, this produces competition that tends 
to stimulate efficiency in operation, resulting to the public’s advantage. But 
to grant a discriminatory price to anyone, whether through the brokerage allow- 
ance or any other discriminatory allowance, would tend to reduce the necessity 
for efficiency in the selling, merchandising, and other distributive functions. 

(Db) We are convinced that section 2 (c) of the Robinson-Patman Act does 
not give brokers a monopoly. Wesay this on the premise which must be accepted, 
that the broker is simply a salesman In the confectionery industry that is 
particularly true. Brokers are individual salesmen and the only difference 
between them and any other manufacturer’s representative is the broker 


cust irily represents several small manufacturers, whereas a salesman usually 
represents only one firm. So, as long as a manufacturer has the alternative 
of employing either an individual representative or a broker, we believe there 


can be no monopoly. 

Second, there cun be no monopoly where there is competition between the 
brokers themselves for the rate of brokerage commission. The brokerage fee 
is not uniform nor is it set by any law And while it generally falls into a 
certain pattern in the sale of contectionery, there are variations based on the 
density of population. the extent of traveling involved, the advertising pro- 
gram connected with the product, and other things that affect the relative ease 
or difficulty of the sale. 

Third, the broker »s a salesman has the economic right not to have his 
function destroyed by a discriminatory law if it represents an essential function 
in our economy, just as wholesalers or retailers have the right to the preserva- 
tion of their function. I think that it will be readily granted that the economy 
of our country and of any true system of private enterprise is based upon the 
sales effort put forth. Personal salesmanship is just as essential as advertising 
or direct-mail selling. And in the candy industry personal salesmanship is even 
of greater importance than other types of selling. 

Let us take a look for a moment at what the broker or salesman does to earn 
his commission, since this will have a bearing on my next point, namely, that the 
buyer cannot render the brokerage service. 

In this industry the salesman has to see his customers frequently, sometimes 
every week. This is due to the fact that candy is a perishable item and that 
stocks must be properly and frequently rotated. This detail could not be handled 
by mail and the average buyer is not equipped to give this phase of his business 
the attention it requires. 

Che second function lies in the introduction of new items. The mortality rate 
of brand names in the candy industry is extremely great. Therefore, there are 
constantly being created new items that require special sales effort to get the 
distributor to buy them. 

Next, candy is often seasonal in character, therefore. it requires special 
promotions month after month. The broker’s service is required in seeing that 
these promotions are accepted and placed into the operation by the distributor. 
This can be done only through personal contact. 

In the candy field the confectionery lines are so highly competitive that only 
those who have salesmen or brokers calling on the trade could survive. The 
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smaller manufacturers could not afford to employ direct salesmen, and brokers 
could not subsist on these smaller manufacturers’ lines if they were to lose 
their commissions on sales to the large cooperative buyers. It is an industry 
of constant change in which a great portion of the picture may change every 
month. Confectionery is something that cannot be contracted for by the year 
nor even by the quarter and therefore must be sold week after week, month 
after month 

We repeat that the brokerage functions in the confectionery industry is a per 
sonal selling function which is essential to the welfare of this industry and in the 
public interest in the distribution of this type of merchandise. 

(c) You can readily see from the above that the buyers in this and other 
ndustries cannot render the services performed by the broker or salesman. Take 
for example the question of rotation of stock: very few distributors have in- 
ventory controls and, according to a recent survey by our association, the whole- 
saler averages 1,027 confectionery items alone in addition to many other 
ines which he may handle. Each manufacturer’s representative, therefore, is 
expected to take the responsibility of seeing that his items are moved and are 
hot permitted to spoil through lack of proper stock rotation. 

rhe introduction of new items would not be done by the buyer except in a 
limited fashion, There are over 1,000 manufacturers of confectionery who 
sell their products to the wholesale distributor and there are 7,000 wholesalers 
of confectionery. Can you conceive of 7,000 wholesalers making regular treks to 
the 1.000 factories to buy the merchandise which they require? Can you 
conceive of them being able to buy more than a small percentage of the 1,027 
items which they now handle? Can you see any chance for the introduction of 
new items without the efforts of the manufacturer's broker or salesman to 
place the new items” 

Only the very largest buyers would be in a position to employ a specialized 
buyer skilled in the purchase of confectionery products. The function of such 
« buyer could in no way be compared with that of a broker. But even if the 

ivers could yisit a few factories, they could not do it monthly or oftener as 
would be required by the very nature of the confectionery industry. It has 
been found that candy and other confectionery is one class of items that cannot 
be sold by telephone or mail It has to be sold to the distributor by the 
representatives in person. 

Therefore, if the buyer cannot perform the functions of the broker or sales- 
nun he has no right to claim the broker's discount. 

(d) The granting of the brokerage allowance to a buyer who may be large 
enough to be called a “house” account would tend to create a monopoly at the 
muanufacturer level. As we said before, there are more than a thousand confec- 
tionery manuafcturers. Most of them are small, far too small to maintain their 
own individual sales staffs. Therefore, not more than 1 or 2 percent of all the 
confectionery manufacturers have their own salesmen. Usually the broker 
represents five or more of them on different classes of confectionery products. 
Therefore, the cost of selling is reduced to one-fifth or less of the cost which 
would otherwise accrue to the manufacturer and in the end be paid by the 
consumer. 

If these manufacturers were permitted to pay the brokerage to a buyer who 
was able to coerce it, you could readily see that in time the broker would tend 
to be eliminated and the small firms who were unable to maintain representation 
would go out of business. To follow it to its ultimate end would see the candy 
business confined to a few dozen manufacturers instead of the thousand or more 
operating today. This definitely would be a tendency to monopoly. 

Not only would it tend to eliminate firms now in the manufacturing division, 
but it would tend to prevent new firms from going into the manufacturing 
business, 

It so happens that anyone can enter the candy business today if he has a good 
formula and facilities for manufacturing a good product, packages it well and 
has good sales representation. The process of entering the business is greatly 
simplified by the fact that a manufacturer simply adds the brokerage commission 
as a specific percentage of the selling price of his product. On the other hand, 
if he had to set up his own sales force and pay such a staff during the seasonal 
peaks and valleys of the confectionery business as well as for the long period 
of time required to build his sales into sufficient volume, no manufacturer would 
be able to enter the confectionery business without a tremendous amount of addi 
tional capital. This in itself would tend to create a monopoly. Therefore, the 
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very existence of the broker is a means of giving freedom of opportunity to 
enter the confectionery manufacturing field, as well as to continue to compete. 

(e) Likewise the elimination of the broker would tend to create a monopoly 
at the wholesaler level. We know from the experience of the industry prior to 
the passage of the Robinson-Patman Act that the small indepedent distributors of 
this country were not given the brokerage fee. We know that only the cooper- 
ative buying groups and the chain stores were allowed it, although we recognize 
that this bill provides that chain stores cannot obtain the brokerage fee. How- 
ever, it is equally important that group buyers are not allowed the brokerage 
fee because this would tend to create a monopoly in favor of the group buyers. 
We cite these reasons: 

The brokerage fee in the confectionery industry ranges upward as much as 
5 percent. Since it must be granted that the average small distributor could 
not command the brokerage fee for himself and since the difference of 5 percent 
in the purchase price would be a vital factor in the competitive picture on con- 
fectionery, it is reasonable to expect that the logical development would be the 
consolidation of distributors into buying groups. 

Would this be bad? We think it would, because the confectionery field is a 
specialized one in which the distributor has to have more than usual knowledge 
of the products and the needs of the retailers and the buying public. The dis- 
tributor is an individual in spirit as well asin operations. And it takes a variety 
of distributors to meet the needs of the million and a quarter independent retail!- 
ers who likewise are individualists. Suppose, then, we consolidate the buying of 
several wholesalers in a market area. It would soon be found that the indi- 
vidual knowledge of products and the knowledge of individual retailers would 
be lost. The purchasing would be standardized, the number of types of products 
would be reduced; this in turn would reduce the number of manufacturers. But 
most important of all it would reduce the number of wholesalers because of the 
increased uniformity of the operation. This reduction’in number of wholesalers 
vould tend to créate a monopoly. 

Also, it would be practically impossible under such circumstances for new 
ndividuals to enter this distributive field. They would be handicapped by as 
much as a 5 percent difference in purchase price to start with. There are 
many individuals who would not be able to join a cooperative group. Thus, 
until such time as he was able to organize his own cooperative group, it would 
be impossible for him to compete equally with the members of the buying com- 
bine. Therefore, there would be a definite tendency to keep people from entering 
this field. This would be a tendency toward monopoly. 

(f) Finally, independent distributors must face the fact that they would not 
be able to obtain this brokerage discount even if this bill were passed. In the 
first place, they necd the broker’s services, they need his guidance in their 
purchases and his attention to their stock. They need him as a source of new 
ideas in merchandising and for new types of merchanrise. He is the connecting 
link between the distributors and the manufacturer and is just as essential to the 
distribution of confectionery as the wholesaler is essential as the connecting 
link between the manufacturer and the retailer. So, recognizing that need, the 
wholesaler would not want to run the risk of losing the broker’s services. 

However, very few of the independent distributors would ever be given the 
brokerage by the manufacturer. Even if some of the larger independent retailers 
were able to obtain a concession of this kind on lines which they bought on an 
exclusive franchise or in sufficient volume, it is an historical fact that what- 
ever such a distributor would receive from the manufacturer would always be 
less than what the large mass buyer would be able to command. This was true 
before the Robinson-Patman Act was passed; it will always be true. The big 
mass buying organizations, favored by this bill, can demand and receive discrim- 
inatory discounts which even the largest independent distributor, acting alone, 
cannot obtain. 

Therefore, the question of equality of opportunity of buying is a basic one 
which every independent distributor must recognize. Since large purchasers 
are able to demand and receive unjustified concessions, the small buyer has to 
have protection against discriminations. The Robinson-Patman Act has given 
him that protection. And although the enforcement of the act can be subjected 
to much eriticism, the independent distributors of the industry have in conven- 
tions and individually asked that the Robinson-Patman Act be preserved as it is 
today. This goes for section 2 (c), the brokerage section, as well as in every 
other section. We do not contend that the Robinson-Patman Act cannot be 
improved by legislation. And we are sure that it can be improved in its admin- 
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istration. But we believe that as it stands today it protects the basic rights 
and interests of the independent distributors and we believe that passage of S 
2604 would destroy this protection. 

Therefore, we heartily oppose S. 2604 and respectfully ask that you do not 
report this bill out of the committee. Thank you. 


CONFECTIONERY SALESMEN’s CLUB OF BALTIMORE, INC., 
Baltimore, Md., April 3, 1954. 
Senator WILLIAM LANGER, 
Chairman, Nenate Judiciary Committee, 
Senate Office Building, Washington, D. C. 


Senator LANGER AND MEMBERS OF THE SENATE JUpICIARY COMMITTEE: The fol- 
lowing statemen is respectfully submitted for your consideration on Senate bill 
S. 2604. 

The Confectionery Salesmen’s Club of Baltimore, Inc., is an organization of 
50 salesmen who represent 150 national confectionery manufacturers on a 
commission basis. This group passed a resolution at their March meeting 
expressing their opposition to Senate bill S. 2604 and any other bill which 
vould weaken the Robinson-Patman Act. 

This local group and its members are also members of the National Con- 
fectionery Salesmen’s Association, an organization of over 700 confectionery 
salesmen. This national group passed a resolution at their annual convention in 
June 1958 expressing their opposition to any weakening of the Robinson-Patman 
Act 

We oppose Senate bill S. 2604 and its provision, “* * * That nothing shall 
prevent payments of, compensation or brokerage for brokerage service ren 
dered * * to certain groups qualifying under the bill, for the following 
reasons 

1. The broker is a salesman representing one or more manufacturers on a 
commission basis. Usually, these manufacturers are unable to afford their own 
sales force. The candy industry is made up, primarily of a large number of 
small manufacturers who must depend upon brokers almost exclusively for 
representation. Today, a candy manufacturer can enter the candy field with 
a good product and very little capital. He is able to calculate his sales cost 
in advance in terms of an exact percentage. If, however, buyers are given the 
right to receive the brokerage fee and the broker is eliminated, it would tend to 
create a monopoly by greatly reducing the number of manufacturers and by 
handicapping manufacturers who wish to enter the candy field. 

2. An extremely large percentage of the candy wholesalers would not be 
able to obtain the brokerage fee even if it is legally possible. The wholesaler, 
a small operator and often an individual one, was unable to obtain any special 
consideration given to mass buyers before the Robinson-Patman Act was passed. 
The only way for most wholesalers to obtain the brokerage under Senate bill 
S. 2604 would be to enter into cooperative buying with other wholesalers. Not 
only would this be foreign to his independent spirit, but it would tend toward 
monopoly at the wholesale level. 

3. No buyer can satisfactorily substitute the services rendered by a broker. 
If the broker were to be eliminated, the manufacturer would have to substitute 
some other sales medium. Any desirable substitute would be at a higher cost 
than the brokerage fee. 

1. Selling is the very backbone of the candy industry because of the very 
nature of candy itself. Experience in the candy industry has proved that fre- 
quent contacts, proper rotation of stock, introduction of new items, seasonable 
and special promotions require the use of brokers. Competitive conditions 
demand the above services and those manufacturers not offering them fall by 
the wayside. Because a broker's cost is split between several manufacturers, it is 
the lowest possible cost. 

5. In addition to the introduction of new items, help on seasonable and 
special promotions, the broker aids the buyer in wise buying and stock control. 
By actual survey, the average candy wholesaler handles over 1,000 candy items 
and very few wholesalers use control inventories. 

6. It is our belief that the passage of this bill would be a deterrent to small 
business at the wholesale and manufacturing levels. It would tend to monoplize 
the candy industry by placing the bulk of the candy industry in the hands of 
a relatively few large distributors and manufacturers 
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It is earnestly requested that the Senate Judiciary Comittee, in view of 
the above reasons, report unfavorably on Senate bill S. 2604, 
Respectfully submitted 
FRANCIS A. SHINNAMON, President. 


Mr. Frares. I am George H. Frates, Washington representative 
of the National Association of Retail Druggists. 

I am filing a statement in opposition to the bill. 

(The statement referred to Is as follows 7 


STATEMENT By 
Grorck H, Frares. WASHINGTON REPRESENTATIVE OF THE NATIONAL ASSOCIATION 
OF RETAIL DRUGGISTS 


My name is George H. Frates. I am the Washington representative of the 
National Association of Retail Druggists, an organization of 36,000 small inde- 
pendent retail pharmacists practicing their profession in every State of the 
Union and the District of Columbia. My office is in the National Press Build- 
ing. Dr. John W. Dargavel is administrative supervisor. He is general man- 
ager and executive secretary of the National Association of Retail Druggists 
vith headquarters in Chicago, II. 

S. 2604 seeks to amend section 2 (c) of the Robinson-atman Act, which 
section provides as follows: 


BROKERAGE COM MISSIONS 


“> 


2 (c) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything 
of value as a Commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, or other intermediary 
therein Where such intermediary is acting in fact for or in behalf, or is subject 
to the direct or indirect control, of any party to such transaction other than 
the person by whom such compensation is so granted or paid.” 

The above section paraphrased prohibits the payment or receipt of anything 
of value as a commission, or as a discount in lieu thereof, in the sale of mer- 
chandise, unless it is for brokerage services rendered by a person either to the 
seller or to the purchaser. 

The purpose of this provision Was intended to accomplish a definite aim, 
Which is particularly reflected in the comments when this provision was con 
sidered, one of which is as follows: 

“Among the prevalent modes of discrimination at which this bill is directed is 
the practice of certain large buyers to demand the allowance of brokerage direct 
to them upon their purchases, or its payment to an employee, agent, or cor- 
porate subsidiary whom they set up in the guise of a broker and through whom 
they demand that sales to them be made. But the positions of buyer and seller 
are by nature adverse, and it is a contradiction in terms incompatible witb his 
natural function for an intermediary to claim to be rendering services for the 
seller when he is acting in fact for or under the control of the buyer, and no 
seller can be expected to pay such an intermediary so controlled for such services 
unless compelled to do so by coercive influences in Compromise of his matural 
interest.” 

The argument continued with the remark as follows: “Whether employed by 
the buyer in good faith to find a source of supply, or by the seller to find a market, 
the broker so employed discharges a sound economic function and is entitled to 
appropriate compensation by the one in whose interest he so serves. But to per- 
mit its payment or allowance where no such service is rendered, where in fact, if 
a ‘broker,’ so labeled, enters the picture at all, it is one whom the buyer points out 
to the seller, rather than one who brings the buyer to the seller, would render the 
section a nullity. The relation of the broker to his client is a fiduciary one. To 
collect from a client for services rendered in the interest of a party adverse to 
him, is a violation of that relationship: and to protect those who deal in the 
streams of commerce against breaches of faith in its relation of trust, is to foster 
confidence in its processes and promote its wholesomeness and volume.” 

Section 2 (c) permits the payment of compensation by a seller to his broker or 
agent for services actually rendered in his behalf; likewise, by a buyer to his 
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broker or agent for services rendered in connection with the purchase of goods 
actually rendered in his behalf, but it prohibits the direct or indirect payment of 
brokerage except only when such services are rendered. It prohibits its allow- 
ance by the buyer direct to the seller, or by the seller direct to the buyer; and it 
prohibits its payment by either to an agent or intermediary acting in fact for or 
in behalf or subject to the direct or indirect control of the other. 

The Federal court in the Oliver Bros. case, considering section 2 (c), held that 
it is not arbitrary or unreasonable, but is directed toward the elimination of 
hidden discrimination in price, which is thought to be injurious to the proper 
operation of a free competitive system of trade and commerce and to have a 
tendency to promote unreasonable restraint and monopolization (Oliver Bros. v. 
F. T. C., 102 F. (2d) 763). 

In another Federal court decision, the court held that payment of brokerage 
by a seller to an intermediary when the seller knows that it is to be passed on 
to the buyer is clearly a violation of section 2 (c) of the Robinson-Patman Act 
(Biddell Purchasing Company vy. F. T. C., 96 F. (2d) 687). 

Similarly citing one-half dozen cases in various types of industries, it was held 
that: it is clear that the statute (having reference to 2 (c)) prohibits payment 
of brokerage by the seller to the buyer or his agent or representative or controlled 
intermediary, except for services rendered. Congress intended to prohibit such 
payments as an unfair trade practice. 

In Pacific Grape Products Co., the Federal Trade Commission has ordered to 
stop allowing brokerage fees or allowances direct to buyers, although the cor- 
poration is engaged in the business of canning fruits and vegetables, and whose 
primary method of doing business is through brokers or other intermediaries. 

In other cases, particularly the A. & P. Tea Company case, it was specifically 
held that all concessions based on brokerage are prohibited regardless of any 
savings in cost. 

In another case, Mississippi Sales Company, Inc., it was held that: 

“Where a buyer owned 98 percent of the capital stock in both a produce com- 
pany and a general merchandise brokerage house which purchased for the pro- 
duce company, receipt of brokerage fees by the brokerage house upon purchiases 
for the produce company was ordered discontinued. The basis of the order was 
that the principal party in interest was the buyer who owned the capital stock 
of both companies.” 

All of these citations will give you a clear indication of the purposes of section 
2 (c) of the Robinson-Patman Act. 

We desire to direct your attention to the fact that the Robinson-Patman Act 
at section 4 exempts Cooperative associations, as follows : 


COOPERATIVE ASSOCIATIONS 


“Sec. 4. Nothing in this »ct shall prevent a cooperative association from return 
ing to its members, producers, or consumers the whole or any part of the net earn 
ings or surplus resulting from its trading operations in proportion to their 
purchases or sales from, to, or through the association.” 

However, in the case of Quality Bakers of America v. F. T. C. (114 Fed. 2d 
393), affirming the FTC order, the court held that section 4—that is the section 
which exempts cooperative associations—does not authorize cooperate associa 
tions to engage in the practices forbidden by section 2 (c) of the act, nor exempt 
them from its provisions. 

S. 2604, paraphrased, seeks to exempt the payment of brokerage commissions 
in three respects: 1. A broker or one performing the function of a broker acting 
in behalf of an independent distributor or independent distributors buying for 
further distribution to retail units owned and operated wholly by independent 
retailers. 

There is nothing wrong in this provision, because that is the understanding. 
In other words, one engaged as a broker rendering services for either the buyer 
or the seller is entitled to a brokerage compensation, and there is no objection 
to this part of the bill. However, in categories 2 and 3 the bill seeks to permit 
compensation and receipt of a brokerage commission or, in lieu thereof a discount, 
from purchases when accepted by a voluntary group or association having a 
central organization which acts as agent for that particular group of independ- 
ent distributors on a cooperative basis owned by independent retailers engaging 
in the same type of activities. Categories 2 and 3, as are provided for by lines 
9 to 17, inelusive, on page 2 of the bill, are diametrically opposed and contrary 
to the provisions in section 2 (c). Categories 2 and 3 are further amplified by 
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the specific provisions contained in lines 18 and 19 of the bill on page 2, which 
reads as follows: 

“Distribution, in whole or in part, of payments received hereunder shall not 
iffect the legality of such payment.” 

The language and the ultimate aim of this bill will nullify the purpose and effect 
of section 2 (c) of the Robinson-Patman Act, which, in our opinion, is the gist 
of the Robinson-Patman Act as far as it seeks to correct discrimination by hidden 
and unearned discounts. . 

We believe that the enactment of this bill will render the Robinson-Patman 
Act ineffective as far as discriminatory practices of hidden discounts are con- 
cerned. It is our opinion that the enactment of the bill will open up loopholes 
and will furnish manufacturers as well as large buyers with a vehicle of cov- 
ering up hidden discounts, which is and was the primary aim and purpose of 
the Robinson-Patman Act. Moreover, the enactment of the bill will in effect 
wipe out the numerous affirmative decisions which interpreted section 2 (c) of 
the Robinson-Patman Act with reference to the unfair practice of hidden dis- 
counts in the guise of brokerage fees to parties in interest. 

We are of the opinion that the Robinson-Patman Act sufficiently exempts spe- 
cial prices and discounts to group purchasers for services rendered by the group, 
or cooperatives when such services are earned, based upon economic savings to 
the seller 

We are not adverse in saying that even those provisions afford many loop- 
holes of extra payments to large and multiple-unit purchasers for supposed 
services rendered. 

In speaking of H. R. 7198, a companion bill to 8. 2604, Dr. John W. Dargavel, 
in an editorial in the National Association of Retail Druggists Journal, Feb- 
ruary 1, 1954, issue, had this to say: 

“Advocates of unbridled cutthroat competition will resort to every trick in 
the manual of legerdemain to bring about the destruction of the statutory pro- 
tection against hidden rebates, concealed discounts, manipulated allowances, 
etc. The latest proposal that has been pulled from the sleeves is an amendment 
to the brokerage provision (sec. 2 (c)) of the Robinson-Patman Act. It has 
been introduced in Congress by Representative Chauncey Reed of Illinois. 

“H. R. 7198 is the handiwork of an organization of wholesalers that has just 
been formed, and it has been named ‘Independent Food Distributors of Amer- 
ica.” I have been informed that chain-grocery firms dominate the group.” 

S. 2604, a proposal to mutilate section 2 (c), would legalize more than pay- 
ments of brokerage allowances to wholesalers. The chain retail firms also 
could collect them, and the outcome would be an upsurge of cutthroat competi- 
tion. Moreover, the independent retailers would then be faced by a desperate 
situation 

In conclusion, we are reminded of a statement made by Hon. Wright Patman, 
of Texas, coauthor of the Robinson-Patman Act, wherein he said: 

“It has always been conceded that naked, unfettered, effective competition 
is ruthless. The Sherman Act and all the antitrus. aws, as the United States 
Supreme Court put it, are ** * * a limitation of rights, rights which may be 
pushed to evil consequences and, therefore, restrained.’ ” 


Mr. Couiins. We also have a statement filed by the National Asso- 
ciation of Independent Tire Dealers. 
(The statement referred to is as follows:) 


STATEMENT OF THE NATIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS, INC. 


The National Association of Independent Tire Dealers, Inc., is an association of 
tire dealers and recappers with approximately 2,500 members located throughout 
the United States. While most of its members are engaged primarily in retailing, 
a number are also engaged in wholesaling. 

We understand that the Subcommittee on Antitrust and Monopoly Legislation 
is to begin hearings on S. 2604 tomorrow, April 6. We desire to submit this state- 
ment on behalf of the association in opposition to that bill. 

As we read the bill, it provides in general as follows: That nothing in sub- 
section (c) of section 2 of the Robinson-Patman Act shall prevent the payment 
of brokerage to a broker owned by a group of independent distributors, or to a 
central organization which acts for a group of independent distributors, or to a 
cooperative distributor owned by either independent retailers or independent 
distributors, or both. 
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There are few brokers in the tire business. On the surface, therefore, it might 
appear that the independent tire dealers of the Nation have little concern with 
this bill. The fact is, however, that we do strenuously object to this bill on two 
grounds, each of which we shall discuss below. 

In the first place, we object on the general ground that this bill is one of a 
series of pending bills designed to weaken the Robinson-Patman Act This asso- 
ciation, like many other national organizations of small-business men, considers 
the Robinson-Patman Act as the independent small-business man’s charter of 
freedom. In recent years there have been persistent efforts to amend this act 
in such a way as greatly to weaken it. Currently, there are at least 3 such bills 
before the Senate and at least 5 such bills before the House. We cannot, there- 
fore, help but look upon this bill as a part of this general pattern. It is our firm 
conviction that, far from considering favorably any legislation aimed at elimi- 
nating any provision of the Robinson-Patman Act, the Congress should rather 
be seeking means of making the statute more effective. 

Second, we object to this bill on the more specific ground that it might well 
become the means of breaking down the effectiveness of the Robinson-Patman 
Act in its entirety. As we read the bill, it would permit any group of distributors 
or retailers to set up a central buying organization which would qualify for 
brokerage payments from the seller. The central buying organization could be 
merely one of the purchasing group selected by the group to act as the purchasing 
agent. The purchasing agent so selected could do nothing more than collect the 
orders from the members of his group and relay them to the seller. For this 
pooling operation the purchasing agent could receive a brokerage fee which would 
in turn be passed on to the various members of the group. 

As the law now stands, without any amendment, groups of distributors or re- 
tailers may buy collectively from the supplier and thereby obtain whatever lower 
price may be justified by virtue of the quantity purchase. Such a practice is 
economically sound because the group buying has enabled the seller to effect a 
cost saving, and it is fair to pass this saving on to the buyers and ultimately to 
the consumer. 

Under S. 2604, however, such a group could receive, in addition, brokerage 
payments for such collective buying. These brokerage payments would not need 
to be related to any cost savings to the seller, but could be given simply on the 
theory that the selected purchasing agent was rendering a service to the seller. 
Actually, of course, the purchasing agent would be rendering no such service, 
since he is not going out and soliciting buyers for the seller, but is merely sending 
in orders from his group which has been formed for the purpose of receiving 
brokerage payments. 

We can perceive no economic justification for the payment of added discounts 
or brokerages to a buyer unless based on cost savings to the seller because of the 
quantity purchased, or on services actually rendered to the seller. Not only 
would such a practice be uneconomic but, even more serious, it could lead to a 
general undermining of the present prohibitions of the Robinson-Patman Act. 
Thus any group of distributors or retailers could pool their orders and seek 
brokerage payments in addition to quantity discounts. Whether or not such 
payments would be made would depend upon the will of the seller. But any 
seller who desired to discriminate in favor of a particular group could take the 
position that the group in question was rendering him a brokerage service. This 
would tend to put it within the power of the seller to justify discriminatory treat 
ment without relation to economic justification. In this way, therefore, S. 2604 
might well have the effect not only of emasculating subsection (c) of section 2, 
but also of substantially weakening the Robinson-Patman Act in its entirety. 

For these reasons, the National Association of Independent Tire Dealers, Inc., 
respectfully urges the subcommittee to reject this bill as one seriously undermin- 
ing the basic purpose of the Robinson-Patman Act and as one extremely damag- 
ing to small-business men throughout the Nation. 


Mr. Rowe. I wish to submit a statement on behalf of the United 
States Wholesale Grocers’ Association. 
(The statement referred to follows:) 
STATEMENT OF R. H. Rowe, Vick PRESIDENT AND SECRETARY, UNITED STATES 
WHOLESALE Grocers’ ASSOCIATION 


My name is R. H. Rowe. I am vice president and secretary of the United States 
Wholesale Grocers’ Association, a national trade organization of independent 
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Wholesale food and grocery distributors, with headquarters in Washington, 
De &- 

The stated purpose of the bill before you is “to relieve independent distributors 
from restrictions on their freedom to compete imposed by section 2 (c) of the 
Robinson-Patman Act.” 

Because our association is composed of independent merchants, predominantly 
of average size or small independent wholesalers, and because this legislation 
purports to confer on independent distributors certain benefits now denied them, 
we, therefore, might be expected to hail this measure with great enthusiasm and 
to conform our attitude to the old adage of not looking a gift horse in the mouth. 
We have, however, found ourselves constrained to take a first and a second look, 
and then to keep on looking. 


REASONS FOR OPPOSITION 


Our examination has convinced us that we must emphatically decline the relief 
or benefit offered and must conform our attitude with respect to the trade pro- 
ponents of this bill to another old adage, namely, beware the Greeks bearing 
gifts—for the following reasons: 

1. This bill would do much more to independent merchants as a whole than it 
ever would or could do for them. 

2. While it is ostensibly for the benefit of independent distributors, it is very 
choosy about the types of distributors which are to receive its benefits. It nar- 
rows the types down to 5 and 3 only, with all the other types including many 
ndependents excluded 

3. It would inject discriminatory classifications into a law whose purpose and 
provisions are directed to the prevention of discriminations of all kinds whatso 
ever. It is something very special indeed 

+. It is special interest legislation of the worst kind. It’s brash effort to obtain 
special favors and special privileges for a very few is truly astounding. 

5. The practical operations of this bill, if enacted, would be to benefit some 
half dozen or so large voluntary central organization groups, and would ultimate- 
ly give such groups a monopoly of independent food distribution, with thousands 
on thousands of individual wholesalers and retailers quickly eliminated from the 
food trade of this Nation. 


DESIGNATED BENEFICIARIES 


The theoretical beneficiaries of brokerage fees to buyers on buyers’ purchases 
under the terms of the bill are the buying setups of 

1. The independent wholesaler. 

2. The voluntary group owned or controlled by a group of independent whole- 
salers. 


3. The cooperative distributor. 
EXCLUDED CATEGORIES 


The independents that would be excluded, according to our analysis, from 
receiving brokerage fees are: 

1. The independent wholesaler grocer owning and operating retail stores. 

2. The wholesaler selling exclusively to institutional and industrial buyers, 
and possibly the wholesaler making any sales to such buyers. 

3. Any independent retail grocer, whether or not a member of voluntary or 
co-op setup, except indirectly through the voluntary or co-op, and then only at the 
latters’ discretion. 

4. An independent wholesaler selling to 1 or more retailers who own or control 
more than 11 retail units. 

5. A voluntary group, owned or controlled exclusively by wholesale grocers 
selling to 1 or more retail grocers who own or control more than 11 retail units. 

6. A voluntary group, owned or controlled by wholesale grocers who include in 
their number 1 or more wholesale grocers selling to 1 or more retail grocers and 
such retail grocers own or control more than 11 retail units. 

7. A cooperative distributor wholiy owned by retailers who individually own 
or control more than 11 retail units. 

8. A cooperative distributor wholly owned by retail grocers who include in their 
number 1 or more retailers owning or controlling more than 11 retail units. 

9. A cooperative distributor wholly owned by wholesalers who sell to 1 or more 
retailers owning or controlling more than 11 retail units. 
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10. A cooperative distributor wholly owned by wholesalers who include in their 
number 1 or more wholesalers selling to 1 or more retailers who own or operate 
more than 11 retail units. 

11. A cooperative distributor wholly owned by both wholesalers and retailers as 
defined in subparagraphs 7, 8, and 9 immediately preceding 


fTHE GREATEST DISCRIMINATION OF ALI 


The greatest discrimination against independent wholesalers and retailers—I 
wish to emphasize this in the most emphatic way possible—-would not come from 
the discriminations against the independents set‘up in the bill, but would come 
from actual trade practices that would take place after enactment. 

There is nothing in the bill that requires a manufacturer to pay brokerage to the 
3 speci.ed beneficiaries or to any 1 of them. Such payments are made legally per- 
missible—only that and nothing more. 

Whether or not brokerage fees will actually be paid to all or any 1 of the 3 
specified beneficiaries is left to the will, discretion, or whim of the manufacturer. 

There is nothing in this bill that requires the manufacturer, if he pays 
brokerage to one buyer, to make brokerage payments available to all competing 
buyers on proportionately equal terms. 

The door is left wide open for the manufacturer to discriminate among com- 
peting buyers, and there would be no legal remedy of any kind. 

The individual wholesaler, such as predominates among our membership, may 
set up his broker organization and ask ‘manufacturers for brokerage on his 
purchases, but will he get it? 

Not unless his purchase offer is so large as to be coercive in effect. If his 
purchase offer does not so qualify, he will get nothing at all, or a mere pittance. 
That was the case before the Robinson-Patman Act. It would be the case 
again. Only this time, it would be the large headquarters buying groups that 
would get brokerage, with little or nothing for thousands of small wholesale 
and retail grocers. 

NUB OF COMPLAINT 


This is the nub of our complaint against this legislation, that no matter 
how liberal may be the provision for receiving brokerage, the great numbers 
of average and small distributors will receive nothing or a mere trace as com- 
pared to their giant competitors. That happened when there were no restric- 
tions on brokerage payments. To eliminate discrimination inherent in broker- 
age payments, Congress had really the choice of two alternatives—either to 
require payments to every buyer or to forbid them to all buyers. Since it was 
not possible to get the former through Congress, to say nothing of the courts, 
Congress chose the only other alternate—no brokerage to any buyer. 

Any attempt therefore to permit brokerage to some buyers and not to others, 
in our opinion, messes up the whole act and defeats its purpose. 


WHY SECTION 2 (C) WAS INCLUDED 


This leads us to an explanation of the reasons why section 2 (c) was in- 
cluded in the Robinson-Patman Act. 

In brief, the reason is that it had to be included, else the act would have 
been woefully inadequate or practically worthless. It must now be kept in 
the act for the same reason. 

Prior to the year 1935, the Federal Trade Commission under authority of a 
Senate resolution made a long investigation of chain stores and submitted 
final report to the Senate as well as many interim reports. 

In its final statement to the Senate on January 2, 1935, the Commission said 
that among the chief factors giving advantages to the chain store systems 
was: 

“The usually lower buying prices of chains as compared with independent 
wholesalers and retailers, much of which is often the result of special dis- 
counts and allowances to chains. These discounts are sometimes based upon 
specified quantity purchases or definite quotas of increases in purchases or to 
reimburse the chains for newspaper advertising expenditures on the manufac- 
turers’ products. 

“In other cases, however, they [the discounts] are given primarily because of 
buying power in which case they may masquerade as brokerage fees or adver- 
tising allowances.” 
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Thus the Commission after its extensive investigation affirmed that the buy- 
ing powers of the chains could and did induce brokerage fees. In other words, 
f r purchase order was big enough you got brokerage, otherwise not. 

Moreover, the record of hearings in 1935 of the House Special Committee on 





Inve y n of the American Retail Federation and Large Scale Buying and 
Se Z vs that prior to 1935 the A. & P. Tea Co. received from manufac 
tu on an annual basis $6 million in off-the-invoice quantity discounts and 
ertising allowances and S2 million in brokerage fees, while the other large 
chain store systems received approximately similar amounts. 
The wholesale grocers such as we represent and other wholesale grocers 


received during that time little if any of such concessions 
Phat was the reason for the Robinson-Patman Act, namely : 
1. To prevent concessions from manufacturers to the large chains and other 


l <sed buying organizations—concessions that were denied to their smaller 
etitors 
’. To stop all three channels through which discriminatory concessions passed, 





te t, quantity discounts, advertising allowances, and brokerage fees. 

It is clear, or should be, that if the brokerage channel is opened up, keeping 
the other two channels closed will be a futility and a nullity. 

rhe brokerage provision is therefore the anchor provision of the act. Lift 
the anchor and freedom of opportunity for the great majority of independent 
merchants will be set adrift and wrecked. 

We respectfully urge that this committee take no action that will cut us 
loose from this protection we have had for more than 17 years, that is the 
easiest of all the provisions of the act to enforce, and that has been consistently 
upheld by the courts. in compliance with the purpose of the act and not in 
contradiction to that purpose as claimed by the proponents of this bill. This 
point will be treated more fully in the testimony of other opposing witness or 


witnesses 


SUMMARY OF PROPOSED BENEFICIARIES 


We have already named the three types of distributors who are permitted 
eive brokerage under this bill 











te 1. QOne is the individual independent whole- 
sale We have shown also that his individual purchase volume is not large 
enongh to induce brokerage payments He will get nothing or a mere smidgen. 
beneficiary is the cooperative distributor. The national organiza- 
tion of such food and grocery cooperatives and at least two of its largest affiliates 
h i hlic statements roundly denounced any change in the brokerage 
provision 
I} rd benefic the voluntary group organization made up of a central 
buyil n nace | headquarters, with a body of affiliated wholesalers who 
I e retailers ated with then The headquarters office is the buying 
I f wholesalers. 
It is ted group that comes the core of pressure for 
1 gis n 
! anizations in this classification are growing and flourish 
I ! n nsid ble expansion 
ns re j t] vangu 1 of modern progressive and aggressive 
Our ns ¢ them for their suecess and our best 
vv } rn ‘ y wor 


merits of their own buying and 





idized by brokerage 
fi manufacturers? They » sueceeding handsomely without such subsid 





Th vy con n we can reacl t the clamor is for special benefits for a 
( itively very limited type of operation 
R esentatives of th type contend that the present brokerage provision 
gives brokers a monopoly ot okerage fees, so they want this legislation to 
chop off a hunk of the alleged nopoly and make it available to three types 
ot tributors, but they seem to have taken good care that their type will have 
T 


a monopoly of whatever chunk 


nay be chopped off. 
ATTITUDE OF AIFDA 


lhe Association of Independent Food Dealers of America favors this legis- 
lation It is the only national association as far as we know that does so. 


It was organized on November 18, 1958, by about 20 representatives, chiefly 








PERMIT BROKERAGE PAYMENTS TO VOLUNTARY GROUPS 161 


of voluntary headquarters groups, especially to promote this type of legislation. 

Its 32-page printed pamphlet of purposes and arguments presents many puzzling 
matters. 

For example, it says, in effect, that independent wholesalers and retailers, 
in order to survive and be able to match or offset the increased efficiency of 
the large grocery chains, must affiliate themselves into or with a large-volume 
organization in order to attain the economies of— 

1. Cooperatively sharing with fellow independent merchants the costs of 
distribution. 

2. Integrated buying operations. 

Will that bring assurances that the members of such large-volume groups ca 
keep pace with the chains? 

Well, not quite, says AIFDA’s prospectus, the economies of integrated opera- 
tional efficiency will not be enough, but, in addition, such big voluntary groups 
must be allowed to get brokerage fees from sellers while the chains, including 
certain very small chains and even many types of independents, are not allowed 
to get such fees. ° 

There is something wrong with this picture. 

None of the success of the present-day chains can be attributed to the lawful 
receipt of brokerage. They can’t get it legally. If they get it illegally, prosecu- 
tion is the remedy. What advantages the chains do possess by way of manufac- 
turing or having manufactured their own brands, and of buying the entire output 
of some manufacturers, can lawfully be matched by the large voluntary groups. 
They can go and do likewise, without the need of upsetting the Robinson-Patman 
Act. 

Here this legislation is again revealed as conferring special favors on a few 
while barring equal treatment to all others. 


WHAT USE WOULD BE MADE OF BROKERAGE FEES 


What would these big voluntary groups do with the brokerage that they would 
obtain by reason of this legislation? 

The bill doesn’t say. All it says is that “distribution in whole or in part, of 
payments received hereunder shall not affect the legality of such payment.” 

We take this to mean that the headquarters buying offices of the three legalized 
beneficiaries of brokerage fees can do anything they please with the brokerage 
so received. They can kep it all or distribute it in whole or in part to their 
constituent wholesalers or retailers, and that will be O. K. so far as the law is 
concerned. 

In this connection it is relevant to note what the Independent Grocers Alliance 
Distributing Co. did with the brokerage fees it once received. 

This organization is commonly referred to as IGA. Its constituents are affi- 
liated or franchise wholesale grocers who in turn affiliated with them in their 
respective franchise territories retail grocers known as “IGA Stores.” IGA acts 
as buying intermediary for the affiliated wholesalers. 

IGA is the type of organization likely to benefit most by the enactment of this 
bill. It received brokerage fees from sellers both before the Robinson-Patman 
Act and after that law became effective, that is, until stopped by order of the 
Federal Trade Commission and the affirming decision of the Court of Appeals. 

The Commission‘s Findings of Fact and Conclusion in this case dated March 7, 
1952, shows that for the 10 years, 1937 through 11 months of 1946, IGA received 
in brokerage fees and commissions an average of $473,473 per year; that in 1945, 
for example, IGA’s total income from all sources was $807,816, of which $396,112 
was derived from brokerage and commissions. Thus brokerage receipts repre- 
sented almost half of IGA’s total income in that year. 

It would appear therefore that enactment of this bill is well worth fighting 
for on the part of its trade proponents. Likewise it can be seen what distribu- 
tors to whom brokerage is denied or unavailable would be up against in their 
competition with such brokerage beneficiaries. What a handicap and what a 
discrimination it would be. 

The Findings of Fact further states: 

1. That prior to the Robinson-Patman Act IGA passed on direct to its affiliated 
wholesalers 80 percent of the brokerage fees it received. 

2. That after the Robinson-Patman Act, this practice was discontinued and 
IGA then passed on to its affiliated wholesalers brokerage fees— 

(a) In the form of services, including territorial advertising allowances 
restricted to the promotion of IGA-branded merchandise. 
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(b) In the form of stock dividend payments with 50 percent of the stock divi- 
dend payments going to the Grocers Co., an IGA stockholder, for the benefit of 
affiliated wholesale grocers who own the majority of stock of the Grocers Co. 

It may be observed here that it would be a great advantage for a distributor 
to get brokerage fees from sellers for dividend payments to his stockholders, 
especially if his competitor is a brokerage orphan under this bill. In 1945 IGA 
paid $25,000 in stock dividends, leaving $73,439 in the surplus account, available 
for dividend payments in 1946. 

It would be a great advantage if a distributor could get brokerage fees to be 
used for advertising promotion while his competitor would be denied such 
advantages. 

IGA in 1945 devoted $228,543 to territorial advertising payments. It received 
in brokerage fees that year $396,112. 

It would appear that IGA was using a good part of its brokerage fees for 
promotional advertising. 

If the brokerage beneficiaries under this bill would make use of brokerage 
fees as advertising allowances, as IGA has done, why should it be necessary to 
change section 2 (c) of the Robinson-Patman Act, when section 2 (d) of the act 
permits sellers to pay advertising and promotional allowances to buyers. 

Here’s the rub—section 2 (d) requires that advertising allowances be paid to 
all competing buyers on proportionally equal terms—no discrimination allowed. 

but under this bill brokerage fees to be used as advertising allowances or 
for other promotional services could be discriminatory. The manufacturers could 
hand out the fees to one buyer and not to that buyer’s competitor, and still be 
vithin the law. 

The tindings of fact gives, on a sample basis, the brokerage percentage rates 
on various products prevailing in the years 1937, 1938, 1943, and 1944. 

The percentages ranged from 2 percent on such items as glassware, cookies, 
and mayonnaise, to 4 and 5 percent on sirup products, to 6 percent on paper 
products, to 8 percent on certain rolled oats. 

Piease note that this bill prescribes no minimum and no maximum for brokerage 
fees. They may be anything agreed on by the manufacturer and the recipient. 

And they may conceal price discriminations, advertising, and other promotional 
allowances, also facilities furnished to the buyer by the manufacturer, and any 
other form of favoritism the manufacturer may see fit to bestow in return for 
top-volume purchases. 


BROKERAGE AS PRICE DISCRIMINATION 


One of the most futile, and even ridiculous, provisions of this bill is its provision 
that the permitted brokerage fees must be “for brokerage service rendered” and 
must not include price discrimination under the guise of brokerage. 

Assuming that it is possible to give any sensible meaning to this provision— 
assuming that it is possible for the buyer or one acting in behalf of the buyer 
to render brokerage service to the seller, you can, I hope, envision what an army 
of enforcement officials would be needed and what huge funds would be required 
to tind out what a prima facie legal brokerage fee conceals. 

The fact is it need not conceal anything—in order to be harmful. 

A brokerage payment to a buyer really represents the amount a manufacturer 
has to pay to keep a big purchase order from going elsewhere. The amount may 
be large or small. There is no legal limit. 

A brokerage payment represents a money advantage, and when paid to some 
buyers and not to others becomes a price discrimination, Whatever else it may be 
ca.led, and as such would undermine the price discrimination ban in section 2 
(a) of the act and the proportionally equal treatment in connection with 
advertising and other promotional allowances and in connection with facilities 
furnished to the buyer by the manufacturer, as required respectively by sections 
2 (d) and 2 (e). 

Letting the buyer get brokerage has the effect of turning loose a hatchetman 
to hack away at all the provisions of the act. 


PHILOSOPHY OF THIS LEGISLATION 


The philosophy of this type of legislation, as we sense it from the prospectus 
of the Association of Independent Food Dealers of America is 

1. That the day of the indi, idual, unattached independent wholesale and retail 
grocer is ver. 
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2 That in order for such distributors to survive, they must affiliate themselves 
with some large-volume headquarters group 

3. That for the group itself to succeed, it must have the special advantage 
of brokerage from buyers on group purchases. 

That philosophy contemplates something very different from the philosophy 
and purpose of the Robinson-Patman Act which was to assure to all merchants 
equality of opportunity to succeed in trade and commerce, 

This bill would apparently go much further and undertake not to assure equal 
opportunity for all, but instead, for practical purposes, would assure pret- 
erential treatment for a select few, and to heck with all others—and thus make 
of the Robinson-Patman Act not an antidiscrimination law but a prodiscrimina- 
tion law, 

We welcome and applaud any economically sound and fair means or methods 
that will benefit independent distributors, but we want all of them to be 
benefited, not just a chosen few. We want all of them to benefit on an equal basis 
and not on a discriminatory basis. 


TEAMWORK METHODS 


There are many, many ways in which an individual whosesale grocer can 
team up with his independent retail customers for economic buying, operating 
etliciency, for better merchandising and better sales promotion. 

We encourage such teamwork at all times and and in every way possible. 

We advocate that each wholesaler do the job in his own way, to the extent 
of his ability and in accordance with the requirements of his own market and 
the needs of his retail customers. 

This sort of teamwork is being successfully done in many cases by the in- 
dividual wholesaler and his retail customers setting up their own local voluntary 
group. 

But the practical effect of this bill is to set up a kind of clique-rule plan and to 
tell wholesalers and retailers to comply with it or else. 

Thousands on thousands of independent wholesalers and retailers either unable 
or unwilling to subscribe to the conditions laid down would get no beneiits, would 
be cast out as not worth saving and would, by the operation of the bill, be shoved 
into quick oblivion. 

RESULTS OF PROPOSED LEGISLATION 


Do the proponents of this legislation realize what the results of their efforts, 
if successful, would mean? 

it would mean, we are convinced, that the individual wholesaler operating 
on his own capital, in his own way, according to his own judgment anu on the 
strength of his own commercial manhood, would vanish from the market 
places of this Nation along with his retail customers. 

And would be succeeded ultimately by a few giant chain systems on the one 
hand and a few giant headquarters groups on the other hand. 

The neighborhood retail grocer would no longer be the master spirit of 
his own store nor the captain of his commercial soul, as we know and have 
known him. He would be merely a cog in a mighty machine or a reasonable 
facsimile thereof. 

I do not believe this committee would like to see all food distribution done 
by a few giants whether chains or central headquarters groups. Such out 
come would overturn our historical pattern. It would upset our cherished ideals. 

Beginning with pioneer days, it has been the American dream that every man 
shouid have the opportunity of owning and managing his own business. That 
has been our dream and our heritage. 


Believe me this bill would go a long way toward ending both the dream and 
the heritage. 


UNITED FRESH FRUIT AND VEGETABLE ASSOCIATION, 


Washington, D. C., April 5, 1954. 
Col. R. H. Rowe, 


Vice President and Secretary, 
United States Wholesale Grocers Association, Ine., Washington, D. C. 


Dear CoLONEL RowE: We have read the statement you plan to submit on 
April 6 to the Senate Judiciary Subcommittee on 8S. 2604. 
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At its 50th annual convention, the following resolution was adopted by this 
association on February 4, 1954: “We oppose any changes in the Robinson- 
Patman Act which would weaken its provisions against discriminatory discounts 
or allowances on goods transported and sold in interstate commerce.” 

The United Fresh Fruit and Vegetable Association has nearly 3,000 members 
located in all of the States, whose primary functions are marketing and distribut- 
ing fresh fruits and vegetables. Its membership comprises growers, shippers, 
brokers, wholesalers, and related groups. The principles involved in 8S. 2604 
are therefore of great interest to those marketing fresh fruits and vegetables, 
which comprise approximately 25 percent of total food consumption in the United 
States. 





We desire, therefore, to join in your statement before the Senate Judiciary 
Subcommittee on 8S. 2604 and would appreciate your requesting the committee 
to make our concurrence a part of committee record on this bill. 

Sincerely, 
C. W. KITCHEN, 
BHarecutive Vice President. 


Macon, GA., April 5, 1954, 
Haro_p ©. SMITH, 
Vice President, United States Wholesale Grocers Association, Inc., 
Washington, D. C. 

We understand that Mr. R. H. Rowe, vice president and secretary of United 
States Wholesale Grocers Association, will present a statement at a hearing of 
the Senate Judiciary Subcommittee relative to the position of the United States 
Wholesale Grocers Association on Senate bill 2604. This association is made up 
of 120 independent wholesale grocers operating in the State of Georgia. Every 
single member of this organization is unalterably opposed to the passage of 
S. 2604 and the organization requests that Colonel Rowe present our position on 
the matter to the subcommittee. We have made a detailed study of Colonel 
Rowe’s statement and subscribed to it in its entirety. Our organization has 
been on record since the beginning of the movement to amend section 2 (c) and 
is opposed to any change in section 2 (c) of the Robinson-Patman Act. 

A. C. Lonnon, Secretary-Treasurer, 
Georgia Wholesale Grocers Association, Inc. 


Mr. Bison. Mr. Chairman, I wish to submit our statement on be- 
half of the National Association of Retail Grocers. 
(The statement referred to follows:) 


STATEMENT BY HENry Bison, Jr., ASSOCIATE GENERAL COUNSEL, NATIONAL ASSO- 
CIATION OF RETAIL GROCERS 


My name is Henry Bison, Jr. I represent the National Association of Retail 
Grocers as associate general counsel. 

My office is.at 917 15th Street NW., Washington, D.C. The headquarters of the 
association is at 360 North Michigan Avenue, Chicago, Ill. 

At the outset I want, on behalf of the association, to express appreciation to 
the committee for giving this opportunity to present our views on 8S. 2604. 

Perhaps a brief description of the National Association of Retail Grocers 
would be helpful at this time. 

The membership of the association is composed of independent food retailers 
operating 115,000 stores. Included in the membership are both large and small 
retail grocers, located in towns and cities of all sizes. Some buy through in- 
dependent wholesalers and have no affiliation with any buying group, but a large 
number belong either to wholesaler-sponsored buying groups or to retailer-owned 
buying groups. 

Affiliated with the National Association are 42 State grocer associations and 
363 local associations. These affiliated groups form the heart of the national 
association since a retail grocer member of the State and local association is 
automatically a member of the national association. In June of this year the 
national association will hold its 55th annual convention in Washington, D. C. 

Gentlemen of the committee, since S. 2604 proposes to amend the Robinson- 
Patman Act, it is perhaps advisable to make a few remarks about the act in 
general and the great importance which independent retail grocers attach to it. 

Briefly stated, the primary purpose of the act is to prevent a seller from grant- 
ing unfair and harmful price discriminations through which an unearned ad- 


i 
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vantage may be given to one purchaser over his other purchasers, all of whom 
are competing in the same market area. 

The object of the act is to establish equality of opportunity in business so that 
efficiency and not ability to obtain special deals, secret rebates, false brokerace 
fees, and other unjustified allowances will determine success or failure. The 
act thus promotes the conditions necessary for true competition by preventing 
any buyer or class of buyers from using coercive mass buying power to gain 


advantage over competitors. In essence, the Robinson-Patman Act stands for 
the democratic principle of fairness to all. 

Although the act was passed in 1936, its real beginning arose out of the catas- 
trophe that befell independent business establishments in the late 1920's and early 
1930's. Prior to its passage investigations produced overwhelming evidence that 
price discriminations of all kinds were so rampant as virtually to destroy equality 


or opportunity to compete 
One of the chief sources of these discriminations was brokerage payments made 


by ippliers to large buyers. In Senate Report No. 1502, 74th Congress, 2d ses 
sion, e Senate Judiciary Committee considering the Robinson-Patman bill 
stated 


Among the prevalent modes of discrimination at which this bill is directed, 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker, and through 
whom they demand that sales to them be made.” 

So great was the evil caused by brokerage payments to buyers that Congress 
saw fit to prohibit the practice absolutely without any exception and in plain 
terms without the slightest trace of equivocation 

The injuries and hardships which preceded writing section 2 (c) into the act 
lives as a vivid memory in the minds of many independent grocers. They 
regard the entire act, including the brokerage section, as necessary for the pro- 
tection of their right to compete on a basis of fairness and equity with all 
classes of competitors regardless of size. 

For these reasons we attach the greatest importance to S. 2604 and have 
given it the most careful and serious consideration. 

I appear here today to explain why the National Association of Retail Grocers 
opposes S. 2604. This opposition is predicated on what we consider to be the 
best interests of independent retail grocers and their customers, the consumers 
of the United States. 

Our first reason for opposing S. 2604 is because it strikes straight at the heart 
of the policy of the Robinson-Patman Act. This policy is one of outright oppo- 
sition to certain harmful discriminations, irrespective of who may receive them. 
It condemns discriminations on principle because of their injurious effect on the 
economy. No individual, group, or class covered by the act may receive them, 
and since the act is an antidiscrimination act, no one class of operators is pre- 
ferred over another; all are bound by the same rules. 

Ss. 2604 proposes to amend section 2 (c) of the act in such a way as to allowa 
few specially selected wholesalers to collect brokerage payments from their 
suppliers when this same right is denied to all other wholesale or retail buyers. 

In effect, therefore, 8S. 2604 would create the peculiar anomaly of an act of 
Congress specifically intended to prevent harmful discriminations between com- 
petitors, not only permitting but actually encouraging the very practice it 
condemns, 

We view this with alarm because we see the act doomed if it is to become a 
vehicle for granting special privilege to any class of buyers. “Equality under 
the law” is an essential part of the Robinson-Patman Act without which it 
loses both its meaning and its purpose. 

Once this is gone, the act would lose the support it now has by those who 
regard it as necessary and desirable to protect equality of opportunity for all 
groups and classes of business. If this act is changed so that any one of its 
prohibitions is lifted to create a special privilege for any special group, it will 
be the kiss of death for the entire act. 

Before long Congress, recognizing the inequity involved, would repeal the pro- 
hibition entirely and allow all buyers the same rights. 

But the disastrous effect would go even further than this. We know the act 
has powerful enemies who compose a small but prodigiously active group. For 
the past few years they have sought to undermine support for the act by stigma- 
tizing it as a law framed for the special protection of small business and detri- 
mental to the general welfare. 
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It charged for instance that tl Robinson-Patman Act has encouraged “soft 
compet nd that th ict should be completely rewritten to allow much 
edom for mass buyers to seek and receive discriminatory differentials 
1 sery eS 
The extent to which this view is be advocated is a matter of great concern. 
| t oe me of the co men brought in from outside the Government 
t] Attorney General’s committee to study the antitrust laws has been 
c¢ of the Rot Patman Act r many years 
I ependent grocers are irmed as never before hy the efforts now going on 
nr ms of the act for the purpose of owing discriminations that 
f i »} whet l sed tl law 
ence of these attacks the act is evidenced by the fact that before the 
Committee on the Judiciary in the Senate two other bills (S. 540 and S. 1877) 
eake the Robinson-Patman Act are now pending And there are five simi- 


erous bills (H. R. 635, H. R. 3501, A. R. 4170, A. R. 4931, and H. R. 7198) 


I ely, efforts to eaken or destroy the act have not succeeded We 
the p ip CASO r this is that the act, as ww Written, is 
nh pri pie 

Anvomn ho will take the tir to study it impartially cannot help but reach 
e conclusion that it is written to protect our competitive economy by preserving 

equalit opportunity for all businesses, regardless of size 
Op] ents of the act have tried by every means to discredit the Robinson- 
Patman Act by labeling it as a law for the protection of special interests. Their 


ttempt to do this, however, has failed simply because the act as now written 
does not yor any group 

But if S. 2604 passes, giving a few wholesalers a special privilege to collect 
brokerage, then we fear that the enemies of the act will be given the means for 

rrying out their destructive purpose, 

If S. 2604 passes, it will tear the heart out of the Robinson-Patman Act 

nd sign its death warrant 

We are aware that many of the proponents of this bill claim to be supporters 
her sections of the act That may or may not be so, but they are deluding 


themselves if they h mestly think that the act can be changed to favor their own 


ecial interest without destroying all of its provisions in the process 





In our opinion, the basic issue raised by S. 2604 goes far beyond the brokerage 
] Visi It goes right to the very heart of the act and involves all i 
¢ pl sions 
It is contended by some supporters of this bill that small independent grocers, 
many of whom are members of the National Association of Retail Grocers, would 
reece e beneficial services paid for out of brokerage payments made to the head- 
quart 3 4 the wholesale cooperative group to which they belong. 


I shall discuss this contention in a moment, but right now I should like to 

é I f this were so, independent retailers are not so selfish or so 

pid as to sell away the intrinsic principle of the act for “a few pieces of 

ver.” This act can only be preserved and defended on the principle that 

stematic discriminatory price preferences made to favored buyers are harmful 

to our competitive sytem. In our judgment any deviation or exception from this 

irinciple is not compatible with the purpose of the act and will eventually under- 

mine or destroy its effectiveness It is for this reason, first and foremost, that 
the association opposes SS. ?604 

Some of the promoters of this bill claim that it will provide a necessary means 
for aiding independent retail grocers to compete with large chains, 

For over half a century the National Association of Retail Grocers has repre- 
sented independent retail grocers During all these years it has devoted all of 
its energies in behalf of independent retail grocers so that today it has become 
their recognized spokesman 

This association is proud of its record as the champion of independent grocers, 
and if S. 2604 could in any way possible be beneficial to independent retail 
srocers, it would be the first to support the bill. 

Introduction of a bill weakening section 2 (c) of the Robinson-Patman Act 
did not come as a surprise tous. Last year a committee of the National Associa- 
tion of Retail Grocers met with leaders from the group of voluntary wholesalers 
now supporting S, 2604. These leaders presented the same plan for amending 
section 2 (c) as is now contained in S. 2604. Members of our committee dis- 
cussed these proposals with this group of wholesalers. Several meetings were 
held and a great deal of consideration and study was given the matter. 
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After long and extensive deliberations, the National Association of Retail 


Grocers decided to oppose any amendment to section 2 (c) of the Robinson- 
Patman Act. It took this position because the amendment of this section would 


injure seriously the competitive position of independent retail grocers 

rhe alleged benefits which independent retail grocers are supposed to derive 
from 8S. 2604, according to its supporters, is the receipt of certain merchandising 
services paid for out of brokerage fees made by suppliers to the voluntary 
wholesale central organizations. 

The reasoning behind this claim is based on a so-called trickle-down theory. 
This means that the small independent food store operator may receive some 
of the value of brokerage payments made to a voluntary central organ zation 
because a part of it would seep through the hands of the voluntary headquarters 
organization to the individual retail member. 

What this means is that the headquarters office which receives brokerage 
payments on its purchases from suppliers may use a part of these payments to 
perform useful merchandising services for the retailer If this claim is true to 
any appreciable extent, then it would seem that the voluntary headquarters will 
in reality be collecting brokerage payments from suppliers in excess of the value 
of the services they actually render to suppliers. For suppliers pay brckerage 
for sales services rendered to them as suppliers. ‘They are looking for a market 
for their merchandise and they will not freely pay brokerage except as it is 
measured by the cost value of services rendered to them in increasing their 
sales, 

True brokerage is first, last, and always a payment for services to the manu- 
facturer or supplier who pays the bill. These services must be rendered to the 
Supplier in value’s worth or the payment is not earned and in fact becomes a 
fictitious or false brokerage more commonly known as price discrimination or 
rebate 

Such false brokerage payments to buyers (payments for services not rendered) 
was, as we have said, a principal form of price discrimination against inde- 
pendent retailers before section 2 (c) became law. The practice of giving pay- 
ments of this type to mass buyers was precisely the reason why brokerage fees 
made to buyers were prohibited under the act 

Therefore, it seems to us if the supporters of 8. 2604 are right in saying that 
a part of these brokerage payments will be used to furnish services to retailers, 
then they are actually asking the right to receive unearned brokerage from 
suppliers, 

We do not believe that a supplier will pay brokerage for services they do not 
receive unless they are coerced or compelled to do so against their will. 

We might also point out, entirely aside from this major objection, that this 
claim of independent retailers benefiting directly from brokerage fees paid to a 
voluntary headquarters organization is one of doubtful validity for another 
reason. 

This is because the bill gives independent retail grocers no standing whatso- 
ever to claim any part of the brokerage fees paid to the voluntary. The head- 
quarters organization has complete and absolute discretion as to what proportion 
of such fees, if any, it will pass on to retailers. 

To ask independent retail grocers of this country to support this legislation, 
which may well destroy the Robinson-Patman Act, on the assumed basis that 
they might possibly become recipients of discriminatory rebates given in the 
form of unearned brokerage fees is little short of fantastic. 

At this point I want to make it absolutely clear that the National Association 
of Retail Grocers is not in any way opposed to voluntary buying groups. ‘This 
method of distribution has proved its merit and is very beneficial to independent 
grocers. Many of our members are participants in such groups. We will defend 
the right of these groups to operate under the law with all the strength we can 
command. Let there be no mistake about that. 

However, we cannot and will not support any effort which will weaken or 
destroy the Robinson-Patman Act and take us back to the days when price 
discriminations in the form of bogus brokerage allowances were driving inde- 
pendent grocers into bankruptcy. 


Mr. Witxins. Mr. Chairman, my name is Richard F. Wilkins. I 
appear here today on behalf of the Associated Retail Bakers of 
America. 
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I wish to submit a statement in their behalf. ' ’ 
The Cuarrman. That may be inserted into the record at this point. 
(The statement referred to is as follows:) 


STATEMENT BY RICHARD F, WILKINS,’ ON BEHALF OF THE ASSOCIATED RETAIL 
BAKERS OF AMERICA 


Mr. Chairman, and membe! f the committee, my name is Richard F. Wilkins. 
Iam a member of the bar of the State of New York and of the District of Colum 
iia, and assistant to the general counsel of the Associated Retail Bakers of 
America, on whose behalf I appear here today. This is the national, nonprofit 
trade association of manufacturing retail bakers, who produce bread and other 


bakery products for sale directly to the consumer. The membership consists of 
approximately 1,500 direct members, and 2,500 who are affiliated through 45 re- 
gional, State and local associations 


At the recent convention of the Associated Retail Bakers of America in Cincin- 
nati, Ohio, retail bakers reafirmed their support of the Robinson-Patman Act 
and opposition to changes that would weaken its provisions for the protection of 


small business including retail bakers 

We are opposed to the bill, 8S. 2604 We are opposed to it in principle because 
it would build discrimination into the act which is basically an antidiscrimina- 
tion | \ny breach the protective provisions is detrimental to all business. 


Once the act is opened up to favoritism for some, it becomes an unsound law 
which no longer protects all business from unfair and unjustified price discrim- 


We are opposed to this bill for more particular reasons as well. One is that 
among the various uncertainties as to how the bill would be interpreted if 
enacted is the uncertainty whether a retail baker would be considered an ‘inde- 
pendent retailer.” And if he would not, the bill could seriously and harmfully 
dislocate and disrupt present sources of supply of retail bakers. 

If he would be considered an “independent retailer,” the bill would allow 
discriminations which would substantially injure competition among retail 
bakers 

To discuss these particular objections more fully. 

First: The bill could discriminate against retail bakers altogether for the 
reason that it is not clear that the definition of “independent retailer” includes 
manufacturing retailers like retail bakers who make or process what they sell. 
The bill would define “independent retailer” in part to mean “a person, firm, or 
corporation engaged wholly in selling goods * * * to consumers * * *.” But 
retail bakers are not engaged “wholly in selling;” they are also engaged in bak- 
ing the products they sell. Possibly it can be argued that by implication the lan- 
guage does not preclude one “engaged wholly in selling * * * to consumers” 
from also making what he sells. At best, however, such a construction would 
depend upon the total legislative history, which cannot be known at this time ond 
which might or might not indicate a legislative intent that a baker is an inde. 
pendent retailer under this bill. 

For this reason, it is far from clear to what buying group, if any, the whole- 
sale distributor some of whose customers included retail bakers would be qual- 
ified to join or form and therefore would not be discriminated against by reason 
of selling to retail bakers. At least it seems very likely that no brokerage would 
be allowed a buying group for its purchases in behalf of customers who could 
not qualify as independent retailers or independent distributors. 

And at least in the case of a “cooperative,” referred to in subsection (iii), it is 
clear that no wholesaler not qualifying as an “independent distributor” could 
belong without disqualifying the whole cooperative for receipt of brokerage. To 
avoid confusion in qualifying as independent distributors as well as to make 
certain of purchases for which brokerage could he claimed, many independent 
distributors now selling to retail bakers might drop them as customers. Sources 
of supply would be reduced, competition in sellinz to retail bakers restricted. 
Fewer sources and less competition would likely mean poorer service and higher 
prices. The distribution process would be disrupted, and the retail baker hurt 
while his suppliers jockey for position. 

But even if it were made clear that manufacturing retail bakers are included 
in the definition of “independent retailer,” this bill still would authorize dis- 


1 Assistant to the general counsel of the Associated Retail Bakers of America. 
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criminations which the Associated Retail Bakers of America believes to be 
harmful and injurious to retail bakers. 

Under section 2 (iii), a cooperative buying group of retail bakers could then 
theoretically receive brokerage. But there is no assurance that all such co- 
operatives, or that any of them, would receive it. These “cooperatives” would 
be competing with each other in begging some brokerage from the sellers and 
in vieing with each other for larger brokerage. The likelihood is that if any 
received it, it would be the larger organizations whose mass buying power 
forced it which would get it, and certainly would get the larger amount. Even 
those retail bakers in a purchasing cooperative would be at a competitive dis- 
advantage to those in other larger cooperatives. 

Moreover, retail bakers who do not buy and do not choose to buy or could 
not buy through a cooperative would not even be in a position to beg for broker- 
age. If suppliers were to offer brokerage to one or more of these “cooperatives,” 
then the retailer bakers not members of such a “cooperative” might have to 
form or join one to remain in effective competition. Whatever their individual 
desires might be, there would be a compulsion to join in collective purchasing. 
This does not mean they would succeed in doing so. Perhans membership in 
the cooperative would be refused. It might be impossible to organize one. 

Even if they joined or organized a “cooperative,” they would have no assur- 
ance that their organization would receive brokerage, only a license to try to 
pressure sellers into paying phony brokerage. 

Concentration would be encouraged, individual enterprise would be dis- 
couraged. This would not be more effective competition. 

Moreover, the retail baker who occasionally sells to restaurants, hotels, or 
institutions, especially true in smaller communities, would be disqualified from 
joining or organizing a brokerage cooperative, since the definition of “independ- 
ent retailer,” even if amended or by legislative history made to apply to a 
manufacturing retailer, would not include retailers who do not sell wholly 
to consumers. 

These are particular and certainly not exclusive illustrations of the infinite 
variety of discriminations this bill would bring about. 

The Associated Retail Bakers of America believes it is short-sighted and 
unrealistic to say that this bill would relieve independent distributors from 
restrictions on their freedom to compete imposed by section 2 (c) of the Robin- 
son-Patman Act. Those restrictions enable the independent to compete more 
effectively. 

The removal of the present absolute prohibition against payment of brokerage 
by a seller to a buyer or his agent opens up to some groups favored by this bill 
a practice which Congress and the courts have found by its very nature lessens 
competition and tends to create monopoly. 

Brokerage paid by a seller to a buyer is a price discrimination. We do not 
understand how a distinction can be drawn, as the bill tries to do, between 
“brokerage for brokerage service rendered” and “price discrimination under 
the guise of brokerage.” That is an anomaly and it completely disregards what 
is the fact. The function of the seller’s broker is to find a buyer. The function 
of the buyer’s broker is to find a seller. When the seller pays the buyer’s 
broker for buying, that is a commission for buying, a discount, an allowance. 
Called by any name, it still is a discrimination in price.’ 

To say that section 2 (a) referring to price discriminations generally would 
remain in effect is not an answer. If that were all that was needed to prevent 
destructive price discriminations, there would be no need at all for the broker- 
age clause, section 2 (c). But brokerage payments or allowances to buyers 
or their agents were found to be a widespread practice which could not be 
effectively dealt with by section 2 (a) alone, requiring a showing in each case 
as to competitive injury or tendency to monopoly. Congress, in effect, found 
that allowing brokerage to buyers is a false practice that by its very nature in- 
jures competition and tends to monopoly. 

The Associated Retail Bakers is then opposed to this bill not only hecause of 
the particular discriminations which it would breed. It is opposed to it in 
principle. It believes that the present limitations on destructive price favor- 


2 Riddle Purchasing Co. et al. v. Federal Trade Commission ((CCA 2. 1938), 96 F. (2d) 
687. cert. den, (1988). 305 U. S. 624): Oliver Brothers, Inc., et al. v. Federal Trade Com- 
Mission ((CCA 4, 1929), 102 (2d) 768): Great Atlantic & Pacific Tea Company v. Federal 
Trade Commission ((CCA 3, 1939), 106 F. (2d) 667, cert. den. (1940), 308 U. S. 625). 
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itism are strong inducements to effective competition and that the Robinson- 
Patman Act now provides the little fellow a better opportunity to compete suc- 
cessfully 

Representative Parman. Mr. Chairman, may I express my appre- 
elation to you for youl invitation to be here and participate and 
thank you very much, and to express my appreciation for the very 
fine and fair w ay that you have conducted these hearings. 

The Cuatrman. Thank you, sir. 

This committee manifestly is in a position where somebody on each 
side ought to analyze the testimony for the benefit of some of the 
members who were not here. 

We have 15 Senators on ft] committee. Senator Hendrickson, a 
member of the subcommittee, was not here this morning. 

Some of the ot! ers were here a short time. 

Could we agree that Mr. Riley analyze the testimony for the pro- 
ments of the bill? 

Mr. Ru EY. ‘] hank you, sir, 

The Cuarman. And Mr. Lanier for the opponents? 

Mr. Lanter. Yes, sir. 

Mr. Davis. Will you analyze the testimony for the benefit of the 
ponents of the bill? ; 

Mr. Lanter. I want to see Mr. Bison on that. 

The Cuamman. We want to hold one man responsible. You take 
care of that as chief counsel, or whatever you want to call yourself. 
Mr. Lanter. I can take care of it. , 

T 


« 


l 


he Cuatrman. Mr. Riley will take care of the proponents. So we 
will communicate with Mr. Lanier for the opponents and Mr. Riley 
for the proponents. 

Mr. Rowe. Did I understand you to say there will be another 
hearing ? 

The Cuairman. Yes, subject to call. It might be weeks, or it might 
be months, as soon as we get this testimony thoroughly analyzed. 

If any of you want to add additional briefs, you can do it in the 
next 2 weeks. File anything you wish to file. 

Maybe there will be something you think of after you leave here 
that you would like to get in. 

All we want to do here is to do a good job for the American people. 
That is our primary purpose. We will hold the record open for 2 
weeks. 

Either party may file anything they wish to file. 

The meeting is recessed subject to the call of the Chair. 

(Thereupon, at 1:45 p. m.. the subcommittee recessed, to recon- 
vene subject to the call of the Chair.) 


ES 





APPENDIX 


Digest OF LAW MEMORANDUM SwupporTING TESTIMONY OF WATSON ROGERS, 
PRESIDENT, NATIONAL Foop BROKERS ASSOCIATION 
THE PUBLIC RECORD OF THE PAST 75 YEARS OPPOSES PASSAGE OF EITHER 8. 2604 OR 
H. R. 7198 


Passage of S. 2604 or H. R. 7198S would be unwise because such an act by 
Congress would fatally weaken the imperative antitrust law prohibitions of 
price discriminations and therefore would be inimical to the public interest. 

Ireedom, fair opportunity—equality of opportunity—of all the people of 
America to engage in farming, trade, or business for reasonable gain, profit, 
or compensation, is a constitutional right of all the people 

The antitrust laws help effectuate realization of that constitutional right. 

Equality of opportunity of all of the American people to engage in farming, 
trade, or business for gain, profit, or compensation, is among the unalienable 
rights to life, liberty, and the pursuit of happiness, and is guaranteed within 
the generality of the organic laws of the United States of America. Thus, such 
equality is an unalienable right to life, liberty, and the pursuit of happiness. 
(See the Declaration of Independence, second paragraph, U. 8S. C. (1940 ed.) 
p. XIX.) Such equality is a privilege “of free citizens in the several States,” and 
is included within the right to “enjoy therein all the privileges of trade and 
commerce.” (See Articles of Confederation, 1777, art. IV.) Such equality is 
a right which Congress has the power to protect by regulating commerce among 
the several States. (See Constitution of the United States, art. I, sec. 8, second 
subparagraph.) It is a right of life or liberty guaranteed by the Bill of Rights 
in particular. (See Constitution of the United States, art. V and XIV, in 
addition to and amendment of the Constitution. ) 

The basic purpose of the antitrust laws is further to secure Americans in 
their right to equality of opportunity to engage in commerce by protecting them 
from coercive and subversive influences impeding full and free exercise of the 
right. Loewe v. Lawlor (208 U. S. 274, 293); Ramsay Co. vy. Bill Posters Ass'n. 
(260 U.S. 501, 512 (1923) ); U. S. v. American Oil Co. (262 U. S. 371, 388 (1923) ). 

The opinions in two other unanimous decisions of the Supreme Court serve 
to demonstrate that equality of opportunity to compete is the right which the 
Sherman Act was enacted to protect. Standard Sanitary Mfg. Co. v. U. 8S, 
(226 U.S. 20, 49) ; United States v. Colgate & Co. (250 U. 8. 300, 307). 

For a unanimous Court, Mr. Justice McReynolds, in Fed. Trade Comm, v. 
Sinclair Co. (261 U. 8S. 463 (decision April 9, 1923) ) stated the opinion, in regard 
to the Federal Trade Commission Act of September 26, 1914, and the Clayton 
Act of October 15, 1914, that— 

“The great purpose of both statutes was to advance the public interest by 
securing fair opportunity for the play of the contending forces ordinarily engena- 
dered by an honest desire for gain.” (Ib. 476.) [Italie added.] 

The Committee on the Judiciary of the House of Representatives said of the 
Robinson-Patman bill (H. R. 8442) as a whole (H. Rept. 2287, 74th Cong., 2d 
sess., March 31, 1936): 

“The purpose of this proposed legislation is to restore, so far as possible, 
equality of opportunity in business by strengthening antitrust laws and by pro- 
tecting trade and commerce against unfair trade practices and unlawful price 
discriminations, * * *.” [Italic added.] 

President Eisenhower said in his address on the state of the Union, before 
the joint session of the House and Senate on February 2, 1953 (99 Congressional 
Record 779) : 

“It is manifestly the joint purpose of the congressional leadership and of this 
administration to justify the summons to governmental responsibility issued last 
November by the American people. [Applause.] [Italic added.] 

“The grand labors of this leadership will involve: 

* * * * + * * 
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“Dedication to the well-being of all our citizens and to the attainment of 
equality of opportunity for all, so that our Nation will ever act with the strength 
of nnity in every task to which it is called.” [Italic added.] 


The price discrimination p1 itions expressed or implied in the Sherman Act 
of 1890 (25 Stat. 209), and its supplements, the Federal Trade Commission Act 
f 1914 (38 Stat. 719 nd the Clayton Act of 1914 (38 Stat. 730), as amended 
by the Robinson-Patman Act of 1936 (49 Stat. 1526), are of coordinate if not 
paramount rank with the other major antitrust law prohibitions of or restraints 
ipon acts or practices in violation of the aforesaid constitutional rights of all the 
eopie 

The price-discrimination prohibitions were evolved during a hundred year 
period of trial and error, of wanton omission and commission, in the industrial 


‘ife of America. By the overwhelming evidence of public record, it is indisputable 
that these prohibitions embody the resolute will of the people and have proven to 


! he greatest advance in effectuation of the realization of their constitutional 
rights 

The Sherman bill was enacted by overwhelming acceptance in both Houses 
(21 Congressional Record 3153, 4086-4087, 6208, 6314). 


The Clayton bill of 1914 was enacted by a substantial majority vote (51 Con- 
gressional Record 9911, 14610, 16170, 16244). 

The Robinson-Patman bill of 1936 was enacted by nearly unanimous acceptance 

n both Houses (SO Congressional Record (pt. 9) 8242, 8418, 9422, 9904). 

Section 2 (c) prohibits sellers absolutely from paying or allowing any compen- 
sation to buyers or their intermediaries for services rendered by the buyers or 
their intermediaries in connection with their own purchases of goods in interstate 
commerce 

From the overwhelming evidence before it in 1936, Congress found that the 
practice of such payments was monopolistic and an evil for four reasons: 

(1) Beeause such payments were not usually made by sellers when they 
were free of the coercive influence of mass-buying power; 

(2) because the payments were in truth nothing but payments of gratu- 
ities, the same as rebates, having the effect of price discriminations injurious 
to interstate commerce; 

(3) because such price discriminations were concealed in the respectable 
garb of true brokerage payments; and 

t) because such payments were a prevalent, widespread mode of price 
discrimination which had substantially lessened competition and tended to 
monopoly in interstate commerce. 

The absolute prohibition contained in section 2 (c) is consummately sound in 
principle for three reasons: 

(a) Section 2 (c) was enacted by Congress upon its finding from the over- 
whelming evidence before it in 1935, that the rights of sellers to pay, and the 
rights of buyers or their intermediaries to receive, compensation for the services 
of the buyers or their intermediaries in connection with their own purchases 
of goods in interstate commerce, had been pushed to evil consequences as the 
result of coercive influence of monopolistic endeavor in all the markets of the 
land 

(b) Section 2 (c) was enacted by Congress to restrain this coercive influence 
of mass buying power, primarily by limiting the rights of mass buyers which 
had thus been pushed to evil consequences. 

(c) Section 2 (c) was intended by Congress to prohibit all sellers and buyers 
absolutely from making and receiving the prohibited payments, because any 
prohibition short of an absolute prohibition would leave the door open to a 
return of the coercive influence of mass buying power. 

The public record shows indisputably that enactment of section 2 (c) by 
Congress in 1936, was wise and necessary. 

It is perfectly clear from the legislative history of section 2 (c) that Con- 
gress perceived the truth of the propositions that buyers or their intermediaries 
are incapable of performing a true sales service for sellers; that payments to 
buyers or their intermediaries for services rendered by them in connection with 
their own purchases, are payments for fictitious sales services to sellers; that 
such payments are a subterfuge, a disguise under which mass buying power 
can coerce price discriminations practically without risk of detection; and that 
exemption of any mass buyer such as voluntaries or cooperatives would render 
the prohibition a nullity and defeat the purpose of Congress to stamp out and 
to prevent the evil, monopolistic practice of mass buyers coercing sellers to 
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grant them price discriminations in the deceitful disguise of payments or 
allowances for services rendered. 

The court cases have involved all kinds of buyers and buyers’ intermediaries. 
They have involved chain buyers and independent wholesale buyers big and 
small who made their own purchases; they have involved buyers who employed 
intermediaries such as brokers, voluntaries or cooperative organizations acting 
for buyers in making their purchases. These cases show indisputably a unanimity 
of opinion of the executive and judicial branches of the Government, that Con 
gress clearly intended to prohibit absolutely seller payments or allowances of 
brokerage to any such buyers or their intermediaries, on the buyers’ purchases, 
regardless whether the buyers are chains or independents big or small and regard 
less of the form of their intermediaries if they employ them to make their 
purchases. 

In four of the aforesaid nine section 2 (c) court cases, the defeated buyer 
or buyer intermediary appealed to the United States Supreme Court to review 
their cases and to reverse the lower court and the Commission, but the Supreme 
Court refused to review the cases. 

The opinions of the United States Circuit Courts of Appeals for the First, 
Second, Third, Fourth, Fifth, and Seventh Circuits, in the aforesaid 9 section 
2 (c) circuit court cases, and the briefs of the parties in the 4 Supreme Court 
proceedings, have exhaustively considered the purpose of Congress, principie, 
the meaning of the language, the intended effect, the actual eliect, and the con- 
stitutionality of section 2 (c) as applied to the exhaustive facts found in the 
cases. The opinions and orders of the Circuit and Supreme Courts evidence 
indisputably a unanimity of opinion of the judicial branch of the Government 
that 

(a) The purpose of Congress in section 2 (c) was to stamp out and to pre- 
vent the evil, monopolistic practice of mass buyers coercing sellers to grant 
them price discriminations in the disguise of payments or allowances for services 
rendered. 

(b) Section 2 (c) prohibits such payments absolutely and the principle of 
the absolute prohibition is sound; namely, buyers or their intermediaries ure 
incapable of performing a true sales service for sellers; payments or allow- 
ances by sellers for such services are a disguise under which mass buying power 
can coerce price discriminations practically without risk of detection; the 
chief ingredient of the evil is the disguise and the only way to do aawy with 
the disguise is to prohibit absolutely the acts of payments or allowances for 
such services. 

(c) The intended and the actual effect of section 2 (c) are a major contribu- 
tion to the 68-year-old national antitrust policy to secure equality of opportunity 
for all to engage in trade or business. 

(d) Section 2 (c) is constitutional. 

Biddle Purchasing v. F. T. C. (96 F. 2d 687 (2d CCA, 1938), cert. den. 305 
U. 8S. 634); Oliver Bros v. F. T. C. (102 F. 2d 763 (4th CCA, 1939)); Great 
A. &€ P. Tea Co. v. F. T. C. (102 F. 2d 667 (3d CCA, 1939) cert. den. 308 U; S. 
625, rehearing denied, 309 U. 8S. 694); Webb-Crawford Co. v. F. T. C. (109 F. 
2d 268 (5th CCA, 1940), cert. den. 310 U. S. 688) ; Quality Bakers of America vy. 
F. 7. C. (114 F. 2d 393 (1st CCA, 1940)); Modern Marketing Service v. F. T. C. 
(149 F. 2d 970 (7th CCA, 1945)); F. 7. C. v. Herzog (150 F. 2d 450 (2d CCA, 
1945) ) ; Southgate Brokerage Co. v. F. T. C. (150 F. 2d 607 (4th OCA, 1945), cert. 
den. 3826 U. S. 774) ; Independent Grocers A. D. Co. vy. F. T. C. (203 F. 2d 941 
(7th CCA, 1953) ). 

in thir arbitrary, capricious and discriminatory classification, S. 2604 and 
H. R. 7198 are utterly alien to the freedom principle of the Constitution of the 
United States and to the fundamental purpose of the antitrust laws to secure 
that freedom—equality of opportunity for all—to engage in trade or business 

The preamble to 8. 2604 proposes that Congress find that the Robinson-Patman 
Act 

“* * * was enacted primarily to protect independent distributors and inde 
pendent retailers from predatory practices of chain stores tending toward mo- 
nopoly; * * * that section 2 (c) of that act, by denying independent distributors 
the competitive right to earn brokerage, has increased the cost of merchandise 
for independent distributors and independent retailers, it has impaired their 
ability to compete with their integrated competitors, and accelerated tendencies 
toward monopoly, particularly in the food industry.” 

Implicit in this preamble, in the amendatory provision that follows, and in the 
supporting propaganda, is the wholly unsound proposition that “Two wrongs 
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make one right,’—that chain stores achieved their dominant position by preda- 
t practices tending toward monopoly and therefore, the way to restore 
equality of opportunity to their independent competitors is to prohibit the 
predatory practices to the chains while authorizing them to the independents 
who join the favored voluntary group 

S. 2004 or H. R. 7198 would produce irreconcilable conflict with—a shambles 
of—the Sherman Act, the Clayton Act and particularly section 5 of the Federal 
frade Commission Act which prohibits unfair or deceptive acts or practices in 
interstate coInmerce, 

S. 2604 and H. R. 7198 would per se restrain trade, substantially lessen com- 
petition and lead to monopoly rhe competitive advantage given voluntaries 

ould compel independents to join their groups rather than compete with them, 

d thereby snowball the mass buying power of the voluntaries and give them 


lead over chains which even the chains could not legally cut down. 

With their snowballing mass power, the voluntaries could play sellers against 
one another, pricewise, until the sellers met each other in bankruptcy—in good 
faith, naturally itina tra Sty pon j justice 

In view of the foregoing, it would be the work of supererogation to expatiate 
upon the pertinent rules of constitutional law which are so familiar to the dis- 
tinguished 1 gmbers of the Senate and House Judiciary Committees; such as, 

(a) The power of Congress to re te interstate Commerce, great and para- 

wunt as that power is, cannot be exerted in violation of any fundamental right 
secured by the provisions of the Constitution Gibbons v. Ogden (9 Wheat. 1, 
106. ar the yng line of cases followil it 

(b) The fifth amendment to the Constitution conditions the exertion by Con- 
fTeSsS ( ts admitted power, by securing that the end shal e accomplished by 
methods consistent with due process And the guaranty of due process as has 
often been held, demands only that upon the relevant facts, the law shall not 

unreasonable, arbitrary, or capricious, Caroline Products Co. v. U. S. (323 
Ty = 98). ¢ in v. Wallace (306 1 S. 1): Virginian R. Co. v. Sustem Federa- 


tion No. 40 (300 U. S. 515) ; see also, Nebbia v. New York (291 U. 8S. 502, 525). 


( NCI SION 
Passage of S. 2604 or H. R, 7198 would confer upon sellers and buyers having 
the coercive, economic power to exercise the same, the alsolute un-American 


right to practice systematic, persistent, and continuous price discriminations, 
regardless of injury to or destruction of competitors who don’t have the right 
or are incapable of exercising it Equality of opportunity of all the people 
would be subordinated to the rights of a few to do as they please, regardless of 
the rights of the many who are injured Literally hundreds of thousands of 
pages of history in the publie record, bits of which are cited, quoted, and anno- 
tated throughout the foregoing memorandum forewarn 

a) That S. 2604 or H. R. 7198, if passed by Congress, threatens to open 
wide the door for the return of the evil, monopolistic practices of mass buying 
power which the Sherman Act generally, and section 2 (c), (d), and (e) of the 
Robinson-Patman Act particularly, were enacted by Congress to stamp out and 
to prevent—what is past would be prologue. 

(b) That passage of S. 2604 or H. R. 7198 would be unwise because it would 
radically change and weaken the basic safeguards of national antitrust policy and 
law, including in particular the major safeguard of section 2 (c) of the Robinson- 
Patman Act, contrary and inimical to the public interests; and 

(c) That there is grave and substantial question that Congress has the power 
under the Constitution which the bills would have Congress exercise; and 

(d) The political issue is a truly nonpartisan issue and one to the side of 
which President Eisenhower has dedicated his administration and the con- 
gressional leadership, as well as all the people—to the side, namely, 

“* * * to the attainment of equality of opportunity for all; * * *” 

Respectfully, 
PauL F. Myers, 
JOHN E. SKILLING, 
Attorneys and Counselors at Law, 
of Williams, Myers, and Quiggle, Washington, D.C. 
AprRIL 1954. 
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SUPPLEMENTARY STATEMENT OF R. H. Rowe, Vice PRESIDENT AND SECRETARY OF 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, INC. 


1. IN REBUTTAL OF CERTAIN STATEMENTS BY PROPONENT WITNESS NEIL A. RILEY 


Mr. Riley said that opponents of S. 2604 deal in either misrepresentation of the 
language of S. 2604 or in vague generalities concerning the evils which, they 
contend, would follow enactment of that measure and further that some opponent 

rade associations have purposely failed to inform their members on the pro- 
Visions of S. 2604. 

He cited as an example of alleged misrepresentation a quotation from a com- 
munication dated March 17, 1954, signed by Harold O. Smith, Jr., who is executive 
vice president of the United States Wholesale Grocers’ Association. The quota- 
tion from Mr. Smith’s communication, given by Mr. Riley, follows. 

“To recall why we all felt so strongly then, as we do now, the booklet taken 
from the record of the congressional hearings on unearned brokerage and other 
discounts given to the A. & P. Tea Co. is enclosed.” 

Mr. Riley then commented: “Mr. Smith doesn’t bother to point out that under 
S. 2604 A. & P. couldn't collect one thin dime.” 

jut Mr. Riley himself doesn’t bother to point out that Mr. Smith’s quoted 
words make no mention of S. 2604 and, that the quoted statement was but part of 
a communication recalling the reasons why the broad and absolute prohibitions 
of section 2 (¢) of the Robinson-Patman Act were originally found to be in- 
dispensable. 

Mr. Riley’s complaint, however, seems to be that we have not informed our 
readers that there is a provision in S. 2604 designed to deny brokerage fees to 
the chains, that is, to any chain having more than 11 retail units. 

In refutation of Mr. Riley’s complaint, we desire to state that we have duly 
informed our readers that there is such provision in 8S. 2604. Manifestly that 
information is not contained in words quoted from Mr. Smith. It was, however, 
quite adequately conveyed in prior communications to our readers. 

Mr. Smith’s communication from which Mr. Riley quoted was dated March 17, 
1954. In a bulletin, dated January 26, 1954, sent to members and nonmember 
wholesale grocers, our association in listing the provisions of S. 2604 said: “Also 
no chain store organization owning or operating more than 11 retail units can 
get brokerage from sellers.” 

In a communication dated February 19, 1954, addressed to individual Senators 
and Congressmen, we made the same statement about the chains being denied 
brokerage fees under the provisions of 8. 2604. 

From the foregoing, it can be seen that our association, far from misrepresent- 
ing the attempted exclusion of the chains from brokerage fees as undertaken by 
S. 2604, has definitely and clearly presented that exclusion to its members, to non- 
member wholesale grocers and to Senators and Congressmen. 

In the communications already mentioned, our association listed also the three 
main provisions of S. 2604 in easily understandable language, not for the pur- 
pose, to be sure, of promoting 8S. 2604, but for the purpose of exposing the true 
nature of its provisions which in themselves make clear their dangers to the 
best interests of independent food distributors generally. 

We submit there has been no vagueness, deception, or inadequacy in our treat- 
ment of S. 2604 or in the information we have imparted concerning it. 


2. IN REBUTTAL OF THE STATEMENT OF FRANK BECKETT, JR., ON WOOL PULLED OVER 
EYES OF USWGA BY FOOD BROKERS 


The testimony of Frank Beckett, Jr., contains a statement that the food brokers 
certainly see “to be able to pull the woll over legislators’ eyes and the United 
States Wholesale Grocers’ Association at the expense of the very one ‘caught 
in the squeeze’ who merits a little relief from pressure.” 

That statement in effect says or implies that the food brokers have been instru- 
mental in closing the eyes of our association to the alleged evils of section 2 (c) 
and that our association is blindly following the lead of the food brokers with 
respect to section 2 (c). 

Somewhat similar implications are to be found in the statement filed by pro- 
ponent witness Don R. Grimes. 

But our association was the trade godfather of the Robinson-Patman Act. We 
were in on it from its very beginning. We went in with our eyes wide open and 
have kept them open ever since. 
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The attorney for our association wrote the first draft of the measure that 
became the original Patman bill, later the Robinson bill in the Senate and still 
later, with amendments, the Robinson-Patman Act. 

A provision preventing brokerage to buyers on buyers’ purchases was included 
in our original draft and also in the original Patman and Robinson bills. 

The food brokers association had absolutely nothing to do with putting a 
brokerage provision in our original draft or in the original bills as introduced 
in the House and Senate. 

The brokers association worked hard for the passage of the Patman and Rob- 
inson bills after they were introduced but had no part in framing the original 
provisions of those bills or of our original draft. 

We included a brokerage provision in our original draft to protect wholesale 
and retail grocers and all other buyers against discriminatory concessions in the 
form of brokerage as one of the means of making the Clayton Act more effective. 
Both the Federal Trade Commission and the Patman investigating committee 
revealed that one of the main channels through which discriminatory concessions 
passed, was the brokerage-to-buyers channel. 

For more than 17 years our association has been a leading, if not the leading 
champion of the Robinson-Patman Act including the brokerage provision. 

That position has been affirmed by resolution or otherwise at our annual con- 
ventions ever since the passage of the act. 

Our association, therefore, does not look through glasses blurred or colored 
by outsiders at this attempt of certain buyers to get brokerage by the enactment 
of S. 2604, but on its own motion and out of consideration for the real welfare of 
its members, looks the attempt directly in the face for what it really is, namely, 
a brazen effort to get special money advantages for a few IGA-type voluntary 
group organizations, to the practical exclusion of every other type of distributor 
or distributive organization. 





NATIONAL PRESERVERS ASSOCIATION, 
Washington, D. C., April 6, 1954. 
To the Members, Committee on the Judiciary, United States Senate, 
Washington, D. C. 

GENTLEMEN: The National Preservers Association, of which I am president, 
and on whose behalf I present this statement, is a trade association which 
represents in its membership approximately 80 percent of the production of 
jams, jellies, preserves, and fruit butters in this country. 

At its annual meeting in January its governing body unanimously passed a 
resolution in opposition to any legislation which would in the slightest degree 
weaken the prohibition against the passing on of brokerage as now provided 
in section 2 (c) of the Robinson-Patman Act. 

I repeat that sentiment here. 

It is our opinion that the enactment of S. 2604 would open the door to a 
return of the conditions which existed before 1936, when certain coercive buyers, 
and there were many of them, demanded and got special price concessions not 
enjoyed by their neighboring competitors. 

It was the small merchant who suffered most at that time, but manufacturers, 
both big and small, paid discriminatory tribute to high-pressure buyers. 

S. 2604 would permit the rankest kind of price discrimination on behalf of a 
few coercive buyers at the expense of their competitors and at the disadvantage 
of the suppliers from whom they buy. 

We manufacturers stand our full share of the cost of selling and distribution 
of our merchandise. That is as it should be. 

We should not be put into a position where we would be saddled with the 
distribution costs of the buyer. 

I urge the members of the committee to reject the amendment. 

Respectfully submitted. 

BvueLL H. Beprorp, 
President. 


Moore & RILEY, 
Minneapolis, Minn., April 14, 1954. 
Hion. WritLtAM A. LANGER, 
Senate Office Building, Washington, D.C. 
Dear SENATOR LANGER: Congressman Patman questioned the constitutionality 
of S. 2604 at the hearing before vou on April 6, 1954. As you know, Ss. 2604 is 
to amend section 2 (c) of the Robinson-Patman Act. 
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Congressman Patman was the first witness to testify on the bill which became 
the Robinson-Patman Act. When asked a question about the scope of the act, 
Mr. Patiman replied, “Of course, that is a question I would rather Mr. Teegarden, 
who will follow me, would answer * * * Mr. Teegarden wrote this bill.” (P. 9, 
hearings on H. R. 8442, 74th Cong.) 

The constitutionality of the Robinson-Patman Act was also questioned on the 
same grounds Mr. Patman now brings up against 8. 2604. I would therefore 
like to include in the record of these hearings this letter together with a few 
pages from Mr. Teegarden’s opinion on the constitutionality of the Robinson- 
Patman Act which appears, beginning at page 244 of the House hearings on 
that bill. 

Yours very truly, 
NeiL A. RILEY. 


Brier SUBMITTED BY H. B. TEEGARDEN, GENERAL COUNSEL, UNITED STATES 
WHOLESALE GROCERS’ ASSOCIATION 


To the Honorable Members of the Committee on the Judiciary: 

The first care of any agency of government charged with the making of laws, 
as, indeed, the first trust of any whose privilege it is to help advise or inform 
them, is to see that such laws are in harmony and accord with the Constitution 
in which that government finds its being. To that care and the discharge of that 
trust, this brief is addressed. 

The committee will find attached hereto a revised draft of the Patman bill, 
H. R. 8442, showing proposed amendments recommended by its authors and 
sponsors, in the light of all the hearings before the committee, and of further 
study given to the questions therein raised. The pasted-insert form in which 
this redraft is submitted is deliberately chosen, in spite of its informality, the 
more readily to show to the committee just what has been retained of the printed 
bill as referred by the House and what additions or substitutions are 
recommended. 

THE POWER OF CONGRESS 


The power of Congress—or of any legislative body under the American con- 
stitutional system—to legislate in promotion and defense of the public welfare 
is not limited to the particular transactions in which evils or menaces to that 
welfare are to be found. It may limit or forbid a whole class of transactions, 
or even a whole line of business in which such evils are prevalently found, visit 
ing its restrictions as well upon those which are innocent, in order the mure 
effectively to reach those that are harmful. 

Thus the Sherman Act of 1890 (15 U. S. C. 1) prohibits agreements to fix 
prices that are reasonable as well as those that are unreasonable (United States 
v. Trenton Potteries Co. (1927), 273 U. S. 392, 395-398; 71 L. ed. (700), for the 
obvious reason that the power to fix reasonable prices by agreement is equally 
the power to fix unreasonable prices. 

So also Congress, and the State legislatures as well, in an effort to suppress 
the sale of intoxicating liquors, may prohibit those having an alcoholic content 
so low as to be admittedly nonintoxicating (one-half of 1 percent) (Ruppert vy 
Caffey (1920), 251 U. 8. 264, 282-302; 64 L. ed. 260; Rhode Island v. Palmer 
(1920), 253 U. S. 350, 387; 64 L. ed. 946), or it may suppress a whole class of 
beverages (such as malt beverages) whether or not they contain any alcohol at 
all (Purity Extract & Tonic Co. v. Lynch (1912), 226 U. S. 192; 57 L. ed. 184). 

In an effort to curb the abuse of competitive power by large corporations, a 
South Dakota statute prohibited anyone “engaged in the production, manu- 
facture, or distribution of any commodity in general use” from discriminating 
“between different sections, communities, or cities in this State by selling such 
commodities at a lower rate in one section * * * than such person * * * charges 
for such commodity in another section * * * after equalizing the distance from 
the point of production,” where such discrimination is done intentionally for the 
purpose of destroying competition. This was sustained by the Supreme Court 
in Central Lamber Co. v. South Dakota ( (1912), 226 U. S. 157; 57 L. ed. 164), in 
which Justice Holmes explained (p. 161): 

“We must assume that the Legislature of South Dakota considered that people 
selling in two places made the prohibited use of their opportunities, and that such 
use was harmful, although the usual efforts of competitors were desired. It might 
have been argued to the legislature with more force than it can be to us that 
recoupment in one place of losses in another is merely an instance of financi:l 
ability to compete. If the legislature thought that that particular manifestation 
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of ability usually came from great corporations whose power it deemed excessive 
und for that reason did more harm than good in their State, and that there was 
no other case of frequent occurrence where the same could be said, we cannot 
review their economics or their facts.” 

In an effort to curb gambling in grain and stocks, an Illinois statute criminally 
prohibited ail option contracts for purchase or sale of commodities, corporation 

ipital stocks, or gold, including those contemplating actual delivery as well as 
those contemplating only a settlement of differences. In the decision sustaining 
it (Booth y. Illinois (1902), 184 U. 3. 16 L. ed. 625), Justice Harlan declared 
(p 2h) 


if, looking at all the circumstances that attend, or which may ordinarily 


tend, the pursuit of a particular calling, the State thinks that certain admitted 
vils cannot be successfully reached unless that calling be actually prohibited, 
the courts cannot interfere, unless, looking through mere forms and at the sub 
ance of the matter, they can say that the stattue enacted professed to protect 
1e public morals has no real or substantial relation to that object, but is a clear, 





inmistakable infringement of rights secured by the fundamental law.” 
In a similar effort to curtail gambling in stocks, the Califrnia constitution 
ntained a clause voiding “all contracts for the sales of shares in the capital 
ck of any corporation or association on margin, or to be delivered at a future 
ate an Was sustained in Otis v. Parker ((1903), 187 U. S. 606; 47 L. ed. 
23), on the ground that regardless of their legitimate sphere of use, buying 
| margin greatly facilitates the employment of stock trading as a 


nethod of gambling. Justice Holmes reiterated the position cited above (p. 609) : 
If the State thinks that an admitted evil cannot be prevented except by pro- 
biting a calling or transaction not in itself necessarily objectionable, the courts 
innot interfere, unless, in looking at the substance of the matter, they can see 
hut is ‘is a clear, unmistakable infringement of rights secured by fundamental 


Rast v. Van Deman & Co. ( (1916), 240 U. 8. 342: 60 L. ed. 679) sustained a 
Florida statute laying a prohibitive license tax on stores using premium coupons 


iding-staump schemes, on the ground that regardless of their character as 


gitimate form of advertising they were characterized by an appeal to the pur- 
haser’s cupidity, luring to improvidence, which though not strictly a “lottery” 
gaming”, might be considered as having the seduction and evil of such, and 
msequently warranted the legislature in dealing restrictively with the institu- 
on as a whole (opinion, p. 365). 
Tanner vy. Little ((1916), 240 U. S. 369; 60 L. ed. 691) sustained on similar 
grounds a similar statute in the State of Washington. 
Hutchinson Ice Cream Co. y. Lowa ((1916), 242 U. 8. 153; 61 L. ed. 217) sus- 
ned lowa and Pennsylvania statutes prohibiting the sale of ice cream con- 
ining less than fixed percentages of butterfat, on the simple ground that the 
public were entitled to know, and the legislature to afford them the means of 
knowing, What they were getting when they purchased ice cream; and to restrict 
rrrespondingly the sale of other combinations, though admittedly harmless. 


it 


rHE PATMAN BILI ITS AIMS AND LIMITS 


The Patman bill is more closely narrowed to the evils at which it is aimed 
than are most of the above. It does not propose to prohibit an entire business, 
nor even an entire class of transactions. It only imposes certain limits of 
ecurity upon the transactions to which it relates, within which limits full 
latitude remains for all sound economic processes and beyond which limits the 
evils at which this bill is aimed are characteristically found.’ 

Those evils may again be summarily stated as the abuse of the large buying 
power controlled by a few large purchasers to extract from manufacturers and 
other selling sources, price preferences and discriminatory allowances not jus- 


In constri 
exist 


ling and applying regulatory legislation, the courts will regard conditions 
i nd prior to the time of its enactment as revealed by hearings before congres 
sional committees, and by investigations and reports of other Government agencies. (See 
Board of Trade vy. Olsen (1923), 262 U. 8S. 1, 10-11; 67 L. ed. 839; Stafford vy. Wallace 
(1922), 258 U. S. 495, 499-502.) 
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tified by any sound economies in the distinctive methods of selling and servicing 
these customers; allowances which the seller, therefore, cannot afford to grant 
proportionally to his entire trade, since to do so would reduce his revenues below 
the reasonable net profit level; discriminations, therefore, which the seller can 
grant only because they are discriminatory—that is, only because they are coun- 
terbalanced by sales to other customers at higher prices from which the seller 
can recoup such part of his reasonable net profit as he loses on sales to the pre- 
ferred customers, and which he must in the long run recoup somewhere to 
justify his continuance in business discriminations, in short, which for these 
very reasons can be granted to a few only at the expense of the remaining cus- 
tomers of the same seller. 


NATIONAL VOLUNTARY GROUPS INSTITUTE, 
Chicago, 1tt., April 13, 1954. 
Senator WILLIAM LANGER, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 


Dear SENATOR: National Voluntary Groups Institute would like to go on record 
for Senate bill 2604 and would like to offer an article published in the January 
1954, issue of Red and White News for the record as to the position it takes for 
its retail grocer members and wholesalers. Red & White Corp. is composed of 
119 wholesalers and more than 5,000 independent retail grocers in the United 
States who feel they should have the privilege of competing treely for the compen- 
sation in the brokerage function. Other members of the institute are similarly 
situated. 

We would also like to submit to you an article which outlines our position and 
which is designed to bring before the retailer an explanation of the controversy 
over brokerage. We would like to see both of these documents placed in the 
record of the recent hearings held April 6, 1954, at Washington, D. C. We feel 
that the laborer is worthy of his hire and when an organization can perform the 
services of finding sources of supply, and bringing a buyer and seller together that 
the organization should be compensated by its principals even though the organ- 
ization is wholly owned by a buyer. We feel that there is a great injustice done 
in setting up a monopoly which we feel has been done in the present wording of 
the Robinson-Patman Act and especially in clause 2 (¢c) in its interpretation by 
the courts. We hope that your bill S. 2604 will be introduced in Congress and 
become law. 

Respectfully yours, 
NATIONAL VOLUNTARY GROUPS INSTITUTE, 
Hersert T. Wess, President. 


[From the Red & White News, January 1954] 
THE CONTROVERSY OVER BROKERAGE 


There have been a lot of changes in the grocery trade since your father sold 
crackers in bulk out of a barrel. Most of these changes concern merchandising. 
We have gone a long way in packaging food to make the merchandise more attrac- 
tive, to preserve its flavor, and to insure sanitation. Many of the changes have 
been concerned with increasing efficiency in the distribution of food in order to 
narrow the margin between what the farmer gets for his raw materials and what 
the housewife pays for the food for her table. This article is concerned with those 
costs of distribution and how the Robinson-Patman Act affects them. 

There are six subsections to the Robinson-Patman Act. Five of them, 2 (a), 
(b), (d), (e), and (f), are concerned with discrimination in price, service, or 
allowances between competing customers. These provisions have led to the act 
being described as the Anti-Price Discrimination Act. You will recall that the 
Robinson-Patman Act was passed as a result of an investigation by the Federal 
Trade Commission into chain stores. The act was intended to prevent the chains 
from receiving price discriminations which hurt independent retailers and whole- 
salers, 

The independent grocery trade universally supports these prohibitions against 
discrimination in price, service, and allowances. They have been a great help to 
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r standards of fair play and fair competition in the grocery trade. No 


promoti 

independent grocer, wholesaler, or retailer fails to support these provisions. 
However, tucked in between these provisions, which are frequently called the 

Magna Carta of independent grocers, is a subsection that has nothing to do with 

disc mination and is certainly not in the interest of independent retail grocers or 

the wholesalers who supply them. While the act in general is a great help to inde- 

pendents in their battles against the chains, this subsection seriously restricts 


the independents in their trying to keep pace with the chains. 

Subsection 2 (c), this interloper, is concerned solely with brokerage. It gives 
a monopoly over brokerage payments to organized food brokers. It often oper- 
ates much in the fashion of the featherbedding rules which require somebody to 
get paid for work he did not do. This subsection has been interpreted to provide 
that when the brokerage function is performed by someone connected with the 
buyer, it is illegal to pay that person for the work he did. In such a case either 
the manufacturer pockets the value of the brokerage function or a broker picks 
up a Co! ission for which he may have rendered no service. Economists have 
uniformly condemned this grant of a monopoly to the food brokers—particularly 
since it was buried away in a statute intended to prevent monopoly. 

The brokerage section is indefensible in its inequity in promoting monopoly. 
The technique of its defenders therefore has been to praise the virtue of the act 
as a whole and then plead for the cause of virtue. 

Since all independent grocers are against the discriminations prohibited by 
the Robinson-Patman Act, the monopolistic brokers have become the great 
champions of the Robinson-Patman Act as an undivided unit. They confuse the 
situation by refusing to distinguish between the antidiscrimination provisions 
of the law and its brokerage section, which has nothing to do with price dis- 
crimination. They take the position that you have to be for the whole thing 
or against it all, and therefore any one who is against the brokerage monopoly 
is accused of being against the whole law. It is understandable why they take 
this position, since the brokerage section cannot be defended by itself, but that 
doesn’t make the argument fair or right. 

The main theme of the Robinson-Patman Act is to prevent discrimination, yet 
the brokerage provision is itself discriminatory. For example, section 2 (a)— 
the main antidiscrimination provision—says that sellers can’t discriminate in 
price except where they can justify a lower price by a saving in the cost of sale, 
manufacture, or delivery. It has always been agreed that it is unfair to penalize 
efficiency, and that if a particular sales method involves a saving in cost, it is 
appropriate to pass on that cost saving. Under subsection 2 (c), however, if a 
wholesale grocer deals directly with the manufacturer, and hires someone him- 
self to perform the brokerage function, he achieves a saving in the cost of dis- 
tribution; but this discriminatory provision denies him any benefit for that 
saving. 

If a wholesale grocer adopts the cash and carry policy, he saves sales and 
delivery expenses which he may—and should—pass on to his retailer customers, 
A retailer who changes to a self-service store may be able to pass on savings in 
sales costs to his customers. Everywhere we recognize that when greater effi- 
ciency can reduce the cost of distribution, we want to pass those savings on; that 
is everywhere with one exception. The brokerage monopoly is kept intact. Even 
though the wholesale grocer hires his own people to perform the brokerage func- 
tion, or a group of wholesalers get together and form a cooperative agency to do 
the brokerage work, this discriminatory provision denies them the opportunity to 
share in the savings resulting from their increased efficiency. 

If you’re against discrimination, you're for sections 2 (a), (b), (d), (e), and 
(f), but if you're against discrimination, you're against 2 (c). 

Given an equal opportunity, the alert, aggressive, independent retailer, with an 
equally alert and aggressive wholesaler, can always do a better job than the 
chains. But subsection 2 (c) actually prevents the independents from having 
an equal opportunity with the chains. 

The chains have had no trouble with 2 (c), and promptly got around it. They 
bought canning factories. They contracted for the entire output of manufac- 
turers. They bought from suppliers who sold to only a few large buyers under 
private labels at net prices which excluded brokerage. The independent merchant, 
however, is still saddled with that brokerage commission added to his cost of 
merchandise. When the manufacturer figures out what his costs are, in order 
to determine his selling price, he includes the brokerage. But when the broker 
renders no service, either the manufacturer gets a windfall or the broker gets 
paid for work he didn’t do. 
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Most wholesale grocers are quite pleased with being able to operate at a profit 
of 1 percent of sales, yet the broker gets a commission of from 1 to 5 percent and 
frequently for doing none of the work. 

Independent distributors of groceries cannot survive without every efficiency 
being available to them. Independents have to continually seek to become more 
efficient and to reduce, or eliminate whenever possible, unnecessary distribution 
costs. Many wholesale grocers have cooperatively joined together to perform the 
brokerage function at a lower cost than the food broker now charges. Every 
wholesale grocer is in a position to utilize the services of a buying agency through 
which the brokerage function can be performed, sometimes more economically 
than the rates now charged by the food brokers. Only the brokers’ monopoly 
prevents these economies from helping the independent to keep pace with the 
chains in increasing his efficiency. 

The fact is the chains are still growing. They have a bigger share of the 
inarket now than they had when the act was passed. The far-sighted wholesaler 
knows he has to help his retailers to compete with the chains if either of them is 
to survive. One way the independent wholesaler can help his retailers is with the 
income the independent wholesaler can save if independents are able to earn bro- 
kerage for the brokerage services they perform. The chains don’t need this help; 
they are doing all right without it. 

Let’s make it clear, these suggestions are not antibroker. The broker is an im- 
portant part of our economy. But no one, even including the brokers, is entitled 
toa monopoly. Whenever the broker can do a better job in distributing a seller’s 
products, the manufacturer will certainly continue to use the broker. On the 
other hand, when a better and more efficient job can be done by permitting inde- 
pendent distributors to be paid for the brokerage functions they actually perform, 
the broker's monopoly should not stand in the way. 

If you’re against monopoly, you should be against it in any form, even if it 
helps the brokers. If you're against discrimination, you should be against it in 
any form, including when it discriminates against independent food distributors 
hy denying them compensation for the work they perform, 





FREEING INDEPENDENT MERCHANTS FROM RESTRAINTS ON THE COMPETITIVE 
OPPORTUNITY TO EARN BROKERAGE 


Certain basic American principles are generally taken for granted in this 
great democracy. One of these is that the man who does the work is entitled 
to the pay for that work. Another American principle is adherence to the 
free enterprise competitive system with a realization that small-business concerns 
must have the opportunity to compete with the larger business enterprises. 
It is in the public interest that the big-business problem be solved, not by breaking 
up the big to reduce them to the size of the small but rather by helping the little 
fellow to rise to the level of the big. 


THE INDEPENDENTS IN FOOD DISTRIBUTION 


The Robinson-Patman Act was passed in 1936 to curb the predatory growth 
through price discrimination of large chains, principally in the grocery field. 
Today, 17 years later, the large chains have just as large a share of the grocery 
business as they had in 1986. In some of the larger cities they have an even 
greater share than they had in 1936. 

In 1929 chains did $2.98 billion of a total of $9.30 billion of grocery store busi- 
ness, or 31.5 percent. In 1937 (just after Robinson-Patman) chains did $2.69 
billion of a total of $8.35 billion, or 32 percent. In these figures a chain was con- 
sidered as four stores or more. But in 1952 chains did $11.6 billion of a total of 
$32.9 billion, or 35.2 percent. And in this computation a chain was considered in 
1952 as 11 stores or more. If the classification had remained at four or more 
stores, the 1952 percentage for chain-store business would be even greater. 
(Figures from Progressive Grocer, January 1953.) 

In 1952 all food retailers increased their business 8.3 percent over their 1951 
volume, but the increase of the chains was 8.8 percent. And, more important, 
of a total of 355,000 independent retail grocery stores, 283,100 of the smallest 
independent grocers, each doing an annual volume of less than $75,000, had 
no increase in volume. Less than 70,000 made any progress. 

The chains met their problems under the Robinson-Patman Act by further 
integration. They avoided price-discrimination problems by acquiring manu- 
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facturing facilities to process foods, or by contracting for the entire output of 
a food processor They have also spent vast sums on new, bigger retail stores 
that are beyond the reach of small merchants. This integration results in 
savings to the chains through lower distribution costs Independents must 
keep pace with more advanced methods of merchandising, to lower their distribu- 








tion costs, if they are to survive. Small-business men can become more efficient 
by doing cooperatively the things that great size permits the chains to do, but 
that cannot be done by any individual store This is the solution to the com 


petitive problem of independents in the food industry. 
Thousands of retail grocers, and the wholesale distributors who supply them, 








have taken advantage of a small measure of integration through cooperative 
activitie Many independent retailers and wholesalers have either themselves 

hrough cooperative and voluntary groups, sought to achieve more efficient 
distribution. These groups frequently perform all of the functions of a broker 


distribution of goods and do a more efficient job for the independent mer- 
chants associated with them 
The food broker’s function is to bring together the processor or manufacturer 


nd the wholesale distributor Many manufacturers have their own sales or 
in tions and some even have branch sale offices around the country. Some 
manufacturer however, choose not to have sales personnel and dispose of their 
products through brokers. This is a particularly prevalent practice in the 
canning industry A canner in the far west, located close to the farms from 
hich he obtains the produce that he packs, may have sales arrangements with 
number of brokers in the East These brokers are independent businessmen. 


They generally act for a number of manufacturers and frequently even carry 


ce wting lines. They are not agents of the supplier in the generally accepted 
ining of the tern They pay their own office expense and bear all other 
expenses of their business. Their job is to find customers for the suppliers 
who purchase in sufficiently large quantities to do business directly with the 
manufacture! For finding a market for the supplier’s goods, they are paid a 
comonly known as brokerage. The amount of this brokerage is 

gene! v 5 percent, although in some cases it is as low as 3 percent. 
Fo industry suppliers who do not have their own salesmen have long 
been accustomed to paying a fee to one who performs this brokerage function 
for then They necessarily include the cost of that brokerage fee in determin- 


ng their cost of doing business, just as other manufacturers include sales 
expense 

Cooperative groups of businessmen, acting for independent wholesalers and 
retailers, have long performed this brokerage function for suppliers. Prior 
to the passage of the Robinson-Patman Act in 1936 these cooperative groups 
received the customary brokerage fee for the services they thus performed for 
suppliers. When such cooperative groups perform that brokerage function, 
there is every moral, economical, and justifiable reason why they should be 
paid the brokerage fee. The laborer is worthy of his hire. 

The Federal Trade Commission, however, has misconstrued and distorted the 
provisions of the Robinson-Patman Act to deny independent food distributors the 
rig fees for the services they actually perform. Subsection 
2 (c) of that act was adopted by the Congress to prevent large chains from using 
their vast buying power to coerce suppliers into granting discriminatory price 
concessions under the guise of brokerage. To make certain that this prohibition 
did not apply to compensation for services performed by independent distribu- 
tors, the Congress included in the statute a provision that the prohibition was 
applicable, “except for services rendered.” To deny independent food merchants 
the right to thus earn brokerage the Federal Trade Commission was required to 
eliminate from the statute the words, and the meaning of the phrase, “except for 
services rendered”; and this is exactly what it did. 

A professor at the University of Michigan has written, “The result has been 
virtually to read out of the section the phrase ‘except for services rendered.’ 
* * * There is no justifiable reason why independent brokers should be given a 
monopoly in their distribution function at the expense of established or new 
methods of distribution that compete with such brokers in rendering services of 
unquestioned value.” 

An article in the Yale Law Review of June 1951 says that, “The statute’s 
brokerage Clause tends to create a legal monopoly for independent brokers that 
no efficient buying can bypass * * * an intermediary who acts for the buyer, or 
who is controlled by the buyer, cannot be paid by * * * the seller even for serv- 
ices rendered to the seller. * * * The market effects of the brokerage clause are, 


t to earn broker: 


y 
ant 
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therefore simple * * * an unneeded broker picks up business or a seller pockets 
the value of the function. The clause thus grants a legal tollgate to the broker 
or a windfall to the seller. Ironically, small wholesalers’ cooperative buying 
agencies are conspicious victims of strict Federal Trade Commission brokerage 
clause enforcement.” 

The effect of that misinterpretation of the law is that, whenever a cooperative 
group performs the brokerage functions for a supplier, either the supplier receives 
a windfall by being relieved of the obligation of paying brokerage to anyone or 
some independent food broker who performed no service receives a fee for serv 
ices performed by someone else. Manufacturers who distribute through brokers 
necessarily include the brokerage fee as a cost of doing business and there is no 
reason for giving them an extra profit by making it unlawful for the supplier 
to pay a brokerage fee to the one who performed the brokerage service for him 
Equally unfair is any rule that requires a brokerage fee to be paid to one who 
performed no services and denies it to the person who in fact did the werk 


WHAT THIS MEANS TO RETAILERS 


The retail grocer’s competitive position is no stronger than that of the whole 
salers upen whom he must depend for his supplies Every aggressive whole 
saler always wauts to make his retail customers more competitive with the 
chains. The respective businesses of the wholesale and retail grocers are 
dependent upon each othe 

The opportunity for wholesalers and cooperative voluntary groups to earn 


brokerage, for the distribution work they actually do for suppliers, provides 
income with which they can do many valuable things for their retailer custo- 
mers Such income enables the wholesaler to help the retailer: to enlarge his 
store; to build a new store; to have a retail outlet comparing favorably with 


a nearby chain: to have modern lighting equipment; to adopt modern merchan- 
dising methods that will make his store as attractive to consumers as the big 
expensive stores of the chain; and to provide other help to modernize the retail 
store. These things cannot be done for a single unit without excessive cost, but 
a wholesaler giving that help to a large number of retailers can spread the 
cost over many units And he can receive the funds for this purpose from 
the money he is able to earn in doing brokerage work for suppliers In the 
long run this opportunity for greater efficiency, and its small measure of inte 
gration, will be a great help to all independent merchants in meeting competition 
at the point of sale from the big expensive stores. With this greater efficiency 


Will also inevitably come lower unit distribution costs 


WHAT THIS MEANS TO WHOLESALERS 


The wholesaler is vitally affected by competition in the food industry. He 
has nothing to sell but that which is produced by his suppliers. And he can 
sell nothing except that which is merchandised to consumers by his retailer 
customers. The survival of any wholesale grocer depends on the successful 
business of the retailers whom he serves. He must therefore provide every 
reasonably possible service to expand the business of those retailers 

The wholesaler can utilize brokerage income to give his retailer customers 
assistance to enable them to stand firm against chain store competition without 
fear of being pushed around. This is also what the wholesaler wants because 
it secures the market position of his only outlet to the actual consumer 

Wholesale grocers and their retailer customers can and do market foods at 
distribution costs as low as those of their chain competitors. The warehousing 
function performed by a good wholesaler and the retail function performed by 
a good retailer are substantially equal to those of the chains. A current difficulty 
is that there is litthke means by which his efficiency can be turned into larger 
volume for the retailer, which is the key to today’s merchandising. The whole- 
sale grocer who wants to make his customers more competitive with the chains 
is interested in making substantial expenditures for group advertising; group 
merchandising; feature sales; point of sale advertising; assistance in adopting 
modern merchandising methods, such as self-service meat departments, prepack- 
aging of perishable products, and proper handling of frozen foods. 

The alert wholesaler also seeks to give his retailer customers help in manage 
ment policies concerning credit, cash and carry, self-service, obtaining new loca- 
tions. and a host of other similar aids. This help can be most efficiently given 
if made available to a large number of retailers and paid for by the brokerage 
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fees wholesalers can earn in performing brokerage distribution services for 
suppliers 

The opportunity to earn brokerage is also a means of providing income for 
wholesalers and cooperative voluntary groups of distributors to help defray the 
expenses of other services, such as assistance in the matters of accounting ; 
taxes, both State and local; copy for radio, television, newspaper, and general 
advertising: training of staffs to operate the various departments of a modern 
store: window displays and color designs for both interior and exterior; store 
layouts, both to attract the most shoppers and to merchandise goods the most 
efficiently ; and the most efficient utilization of storage space to avoid the need 
for excessive inventory. 


WHAT THIS MEANS TO MANUFACTURERS 


Food manufacturers are, of course, interested in the widest distribution of 
their goods. This means the greatest freedom of choice in choosing the distri- 
ution channels best suited to their needs and through which they can achieve 
the greatest volume. When a manufacturer, in his own independent judgment, 
believes that he can obtain increased volume by utilizing the distribution facili- 
ties of a cooperative or voluntary group of independent distributors, he must 


not only be free competitively to use that distribution facility, but must also 
be free to pay for the work done for him. No honest businessman ever expects 
others to work for him without compensating them. Manufacturers can more 
effectively utilize this source of distribution, when they choose to do so, if they 
are also free to pay for the work done in their behalf. 


WHAT THIS MEANS TO THE FOOD BROKER 


The primary impact on the food broker of permitting independent food dis- 
tributors to earn brokerage is that he may have to render, in some cases, more 
efficient service to his principal. Since principals will not be compelled to deal 
through those food brokers, the food broker may in some cases be required to 
compete with others for the privilege of rendering the brokerage service. He who 
performs the best service will then prevail. It is estimated that but a relatively 
small proportion of the total brokerage business is subject to being performed 
by independent wholesalers or cooperative and voluntary groups of independ- 
ents That portion of their business will, however, be subject to competition 
from that source whenever the manufacturer feels that others can more effi- 

ently and effectively serve him. 

The Congress intended this section of the Robinson-Patman Act only to pro- 
hibit price discrimination in the form of phony brokerage. For example, Con- 
gressman Patman told the Congress that the section was, “to eliminate these 
pseudoadvertising allowances, given only for the purpose of favoring the large 
corporate chains. We are asking that the dummy brokerage be eliminated 
to the extent that it cannot be used as a bribe to make one person go back upon 
the person who employed him and betray him.” 

In the congressional debates another Congressman asked Mr. Patman, “How 
can we protect the small stores throughout the country and put them in a 
position to compete?” 

Mr. Patman replied, in part, “It is a very foolish co-op that would be against 
this bill. They have no protection on earth under existing law, and if this bill 
Ss not passed they will have no protection.” 

The Congressman then asked, “Would not your bill assist the small stores 
in going into a cooperative in order to get the same opportunities?” 

Mr. Patman replied, “Certainly ; and it will be helpful to the cooperatives.” 

This, of course, did not take into account the misconstruction which the act 
was later to be given to deny voluntary cooperative groups compensation for 
the work they do for manufacturers, in spite of the clear language of the law that 
the prohibition did not apply to compensation for services rendered to a supplier. 

An example of the interest of food brokers in the Robinson-Patman Act legis- 
lation appears in a statement by Congressman William §S. Hill (chairman of 
the House Committee on Small Business) in the Congressional Record of August 
3, 1953. Referring to a bill to amend section 2 (b) of the Robinson-Patman Act 
(which has nothing to do with brokerage), Congressman Hill said, concerning 
the food brokers: 

“Because the National Food Brokers Association has been in the forefront 
of the fight against this legislation, a word as to their interest is in order. They 
are not personally in any way affected by the legislation. They merely act for 
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principals who pay them a fee for moving their products. Their principals are 
deeply interested in this legislation. Food brokers sell the pack of most inde 
pendent canners whose product is generally not highly advertised. These canned 
goods must be sold over wide areas, depending on the size of the crop in the 
urea adjacent to the cannery, and must always be sold at prices that are com- 
petitive in the local market. The principals of these food brokers must be able 
to meet the lower price of the local competitor in the market place if they are 
to stay in business. 

“The interest of these brokers seems to be only in a united front against any 
amendment to the Robinson-Patman Act in order to protect section 2 (c). This 
section gives the food brokers a monopoly over brokerage fees, even though 
cooperative groups do the work of the brokers. In the Carpel, IGA, and other 
cases the Federal Trade Commission has prohibited the payment of brokerage 
to cooperative-buying organizations of groups of small grocers. This appears 
to be the point of interest for the brokers.” 


THE SOLUTION 


An amendment to subsection 2 (c) of the Robinson-Patman Act to permit 
independent food distributors to earn brokerage, for services they actually 
perform for suppliers, will restore the act to its original intention, increase 
competition in the grocery trade, and give independent wholesale and retail 
food distriLutors a better chance to compete on more equal terms with the chains. 


SLocUM-BERGREN Co., 
Minneapolis 1, Minn., April 16, 1954. 
Hon. WILLIAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Dear Str: The proponents of 8S. 2604 to revise the brokerage clause (sec. 2-C) 
of the Robinson-Patman Act were asked by Counsel Davis of the committee for 
particulars as to knowledge which the National Association of Retail Grocers 
had of the situation and whether it was possible for their rank and file members 
to have had full facts concerning the matter. 

Following is a chronological statement of the meetings and discussions which 
were held between the group advocating the passage of S. 2604 and NARGUS’ 
representatives in the recent several months. 

A meeting was arranged in late April 1953 at the Sheraton Hotel in Chicago 
between Marie Kieffer representing NARGUS; Mr. T. G. Harrison, of Minne- 
apolis; Mr. Herbert Webb, of Red & White Corp., Chicago; and Mr. J. A. Slocum, 
of Minneapolis, to discuss the need for relief from the brokerage restrictions of 
section 2-C. We explained that it was our desire to relieve wholesalers from 
this brokerage monopoly so that wholesalers could legitimately compete and 
freely compete for the brokerage function. We further explained that there was 
no intention, desire, or thought of changing the law any further than to provide 
free and open competition for brokerage. 

On May 4 Mrs. Kieffer wrote individually to each of Mr. Harrison, Mr. Webb, 
and Mr. Slocum a letter which said in part as follows: 

“The brokerage section of the law, section 2—C, has not been mentioned in any 
of our (NARGUS) efforts and deliberations. No bill has been introduced in 
this Congress to amend this section of the law. We have not discussed it in any 
of our statements and it is not an issue in our work. 

“Because there seems to be great misunderstanding of NARGUS’ efforts, I 
want this to be clear and ‘on the record.’ ” 

Mrs. Kieffer further explained at this preliminary meeting that we could meet 
with her directors at any time and, consequently, a further meeting was arranged. 
The further meeting was held about June 12, 1953, at the Palmer House in Chi- 
cago with the board of directors of NARGUS and the following wholesalers also 
attended this meeting to emphasize for the benefit of the NARGUS board the 
reasons why wholesalers and retailers needed to have a revision in section 2-C: 
Mr. Joe Timberlake, Columbia, 8S. C.; Mr. Joe Hyde, Sr., Memphis, Tenn.; Mr, 
T. G. Harrison, Minneapolis, Minn.; Mr. Ned Fleming, Topeka, Kans.; Mr. Her- 
bert Webb, Red & White Corp., Chicago, Ill.; Mr. Otto Droste, Springfield, Il. ; 
Mr. J. W. Herscher, Charleston, W. Va.: Mr. J. A. Slocum, Minneapolis, Minn. 

Each of the above wholesales explained in detail why wholesalers need 
relief from the monopolistic interpretations of section 2 (c) and how such 
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ch would benefit both wholesalers and independent retailers. Also, at this 
same ng the resolutior ssed by the NARGUS board at their San Fran- 
‘ ) entior 1947 where it was suggested that the act be revised so 
that whole lers and retailers could enter into brokerage arrangements was 
ad. it rder to show the NARGUS directors that at one time, of their own 
ord ar thout anv press r encouravement that we know of from any 
} resolution w ssed It was when this meeting later became 
nfo one of their d ipproached me bout the resolution to 
CX] why it was never acted WW and said, “You surely know the pressure 
that the broke broug on u No 1 been introduced 
| Sel ing { | ! of those whole- 
ilers pres nw h s in ask hat such a bill be prepared. 
However, the theory of being able to pass a bill that ould be constitutional 
wa utlined as ut the lk hasis of the New York milk case, or in other 
Is that it was the richtful prerogative of Congress to establish such monopo- 

thre e brokerage tic s one that needs correction, 
It Oo at is same me where one of the retailers, after hearing the 
983.100 independent retailers made no progress in 1952, said, 
I vy pro y aren't entitled to be called grocery stores anyway.” At this 
I ting the NARGUS directors were ked only to appoint a committee to 
; with wholesalers and discuss the matter No decision was asked whatso- 


‘ r and there was no reason at that time for NARGUS directors to do more 


} gre f 1 comn e¢ 
A second meeting was held August 17, 1953, with 3 members of the NARGUS 
hour d Marie Kieffer, all acting as a nt committee. Wholesalers attending 
his com tee meeting were Mr. Ned Fleming, Mr. Otto Droste, Mr. J. A. Slocum, 
d Mr. Herbert Webb of Red & White Cor] \t this meeting a proposal to 
( zress to amend section 2 n somewhat the manner S. 2604 would 
ad ov dlis ssed This proposal was acceptab e with these possible excep- 
tions 
1. They questioned whether denying chain stores the opportunity to earn 
re would make the bill unconstitutional 
The argument was presented by Marie Kieffer concerning 1 of her directors 


r 
owned 32 stores who would be unhappy with a proposal for an 11-store 
um as used by the United States Department of Commerce, 


3. That there were other members of NARGUS, like Wolfermann in Kansas 

ity and 8. S. Pierce in Boston, whose business included a wide variety of 

od-distribution functions and they were doubtful whether these companies 
would be adequately included in proposed changes to 2 (¢) 


We made further effort at this meeting to explain the prerogatives of Con- 
in establishing protection against a monopoly that would assure the con- 


tutionality of the type of bill we proposed partly because of the instance of 
the New York milk case and partly because the original passage of the whole 
Robinson-Patman Act involved similar findings of monopoly by the Congress. 

\ few clarifying letters were exchanged but no further meetings were held to 

scuss the brokerage problem 


However, on December 11, Mr. V. L. Browner, president of NARGUS, 
vrote an identical letter to many individuals he knew were in favor of revising 
section 2 (¢c). In spite of having had clear explanations of how a revised section 
-(c) would materially assist wholesalers and independent retailers, Mr. Browner 
demonstrated in this letter that he either chose to ignore all the discussions we 
had had or that he was still totally ignorant of our intentions when he stated, 
“We understand your objective is to change this section as it now stands so as to 
permit suppliers to make brokerage payments, including discounts and allowances 
in lieu of such payments, to buyers in a manner now held to be illegal in the act 
as an unfair trade practice.” This statement was a complete distortion of the 
2 (c). Nevertheless, several persons 
who received this letter felt that other statements in it allowed the assumption 
that at some later date NARGUS would perhaps join in asking for revision of 
2 (c) because Mr. Browner stated, “The aspect which alarms us most acutely 
about your efforts to have Congress soften the brokerage provision of the Robin- 
son-Patman Act is its timing.” He further stated, “We, therefore, urge you to 
reconsider your action and postpone your efforts to have section 2 (c) amended.” 

There was no way in either of the above described meetings for a discussion of 
S. 2604 because that bill had not been introduced into Congress. The matters 
discussed were simply those pertaining to the problem facing independent whole- 
salers and retailers aud the urgent need for giving all independents the right 





desires of those seeking to revise section 
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to compete for the brokerage function. It is, therefore, naturally assumed that 
this discusssion stayed at either the committee level or the board level 

It was later learned that NARGUS directors would meet in Kansas City at 
some time during the week of January 4-9, 1954 A request was made for 
opportunity to appear at this meeting to further discuss the need for brokerage- 
clause revision and it was with the hope that some of the differences above 
referred to could be ironed out. However, we did not have sufficient advance 
notice of the meeting to have our request rece ived in time to be acted upon. 

On January 7, 1954, S. 2604 was introduced into the United States Senate by 
Senator Langer, chairman of the Senate Judiciary Committee. 

Apparently, NARGUS directors were in session in Kansas City on this same 
date and acted on S. 2604 on the basis of their own interpretations and without 
any discussion whatsoever with our group as to the full detailed meaning of the 
bill. We feel confident that inasmuch as the resolution opposing S. 2604 was 
presumably passed at this meeting that the rank and file NARGUS membership 
could not possibly have Known that the matter was being discussed. 

Believing that it was still desirable that the rank and file membership be 
able to hear both sides and at least be able to hear the side of the proponents 
of S. 2604, we asked for permission to appear on the NARGUS convention program 
in Washington in June 1954, but on March 17 Mr. Browner advised that the 
“NARGUS program is set up and fixed, and has been for some time, it will not be 
possible for us to make arrangements to add other speakers or other subjects.” 
We assumed that at a date in March there was still sufficient opportunity 
to include this subject in a June program had there been any desire that both 
sides be presented. 

The above information should supplement the answers given your Mr. Davis’ 
questions on this subject at the Senate hearing. 

Sincerely yours, 
J. A. SiLocum. 


SLOCUM-BERGREN Co., 
Minneapolis, Minn., April 15, 1954. 
Hon. WILLIAM LANGER, 
Chairn in, Senate Judiciary Committee, 
Senate Office Building, Washington, D. ¢ 


Dear Sik: At the recent hearing on 8, 2604, the bill to amend section 2 (c) of 
the Robinson-Patman Act, Congressman Patman made several remarks concern- 
ing the 11-store breakdown in the bill which proposed to separate independent 
merchants from chain store groups. 

Chere is no particular magic in the 11-store figure so far as the proponents 
of the bill are concerned, but the United States Department of Commerce has 
adopted this exact category for dividing independent groups from chain store 
groups, and all the Department's records at the present time are handled on this 
basis of division. Therefore, any group of stores 11 or more is considered to be 
a chain store group; anything less is considered independent store groups. 

It should be further explained that NARGUS’ (National Association of Retail 
Grocers) representatives also knew of this Department of Commerce basis and 
advised that NARGUS had at least 1 director in the West who would resist any 
such limitation in any proposed bill because that director already owned 32 stores. 

Our answer Was that we could not understand how a retailer owning 32 stores 
could possibly be known as an independent when, in fact, and under United 
States Department of Commerce rules, he was actually operating a chain. It 
was, therefore, concluded by the group wanting revision of section 2 (c) that it 
would be undesirable to recommend any wording of an act which would not con- 
form to the United States Department of Commerce breakdown for the mere 
sake of accommodating one NARGUS director who, in actual facet, must be 
regarded as a small chain. 

If a better basis for establishing the difference between independent groups 
and chains can be arrived at than the United States Department of Commerce 
method, it should be adopted. 

Sincerely yours, 
J. A, Stocum 
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SLOCUM-BERGREN Co., 
Minneapolis, Minn., April 15, 1954. 
Hon. WiLL1aAM LANGER, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D. C. 

Drar Sir: I should like to add to the evidence presented by the proponents of 
S. 2604 further proof of the fact that food brokers through the monopoly of func- 
tion granted them by section 2 (c) of the Robinson-Patman Act are attempting 
to and planning the complete taking over of the selling function and, in some 
instances, the merchandising function traditionally and efficiently handled by 
wholesale groce rs, 

Furthermore, | would like to again call attention to the fact that wholesalers 
are unable to defend themselves competitively against this onslaught of brokers 
because the wholesale grocers have no guaranty or protection of their function 
by monopoly and, therefore, are open to the attacks of brokers. On the other 
hand, wholesalers may not compete with brokers in the brokerage function at all 
and the competitive struggle is, therefore, an uneven and lopsided one under the 
section 2 (c) of the Robinson-Patman Act that provides this monopoly of the 
brokerage function. 

We make particular reference to a copy of Weekly Digest of the American In- 
stitute of Food Distribution for December 19, 1953, which just came to our at- 
tention. The appropriate copy is attached hereto. You will note by reading on 
the second page a repetition of the same violation appearing in our previous evi- 
dence that food brokers do not render or intend to render uniform service to all 
buyers on an equitable basis. It states clear in the attached material that food 
brokers who call on retail stores and take over the wholesaler’s function “cover 
only class A and class B stores. It simply doesn’t pay to include the mama and 
papa stores.” In other words, the 283,100 small stores that are unable to make 
any progress in today’s competition are abandoned by the food brokers who do 
not attempt to offer this vast group of independent retailers any service or help 
whatsoever. It is our contention that this discrimination between retailers is an 
absolute violation of other sections of the Robinson-Patman Act and should be 
inve«tigated by the Federal Trade Commission. 

You will note from the balance of this attached article that its entire content 
is built around the idea of how food brokers may further organize their work; 
may solicit even further funds from manufacturers for the purpose of taking over 
the complete selling function without any threat of competition from any other 
branch or element of food distribution. It was said at the hearing of S. 2604 
that brokers have plenty of competition. They do within their own limited field, 
but it is hard to understand how a broker selling Del Monte canned goods in any 
given market has any competition in selling this item when he is the only broker 
handling Del Monte and is the only broker authorized to sell Del Monte. He 
sells it, therefore, without any thought of competition; whereas the wholesale 
grocer who sells Del Monte brand must compete with many other wholesalers 
and even with many chain stores who also sell Del Monte. The broker is the 
onlv one exempt from competition. 

What the brokers meant when they said that brokers have competition is 
that there may be another broker in the same town who also handles Stokely line 
and to the extent that it is natural competition between Stokely and Del Monte, 
then and only then would one broker compete with another. However, all whole- 
sale grocers and all retail grocers have this type of competition in practically 
every item they carry throughout their entire business. 

There are approximately 1,642 brokers in the National Food Brokers’ Asso- 
ciation. There are upward of 8,000 wholesale food distributors in the United 
States and some 355,000 independent grocers according to 1952 figures. The 
brokers, therefore, stand in a position of intense power and real threat to whole- 
sale distributors and to all of the small stores of the country whom they do not 
care to bother with. 

Figures were presented at the hearing on S. 2604 stating that there were 355,- 
000 independent retail grocers in the United States in 1952. Since the above 
hearin’, the latest figures compiled hy the Progressive Grocer magazine have 
been released and it now annears, that there are 342,600 independent stores as 
of 1953. a reduction of 12.400 independent grocers in 1 years. Further analysis 
shows that of this total decline of 12,400, 11,100 are in the small-store group which 
the brokers decline to call on and which is the group most needful of assist- 
ance 
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This new evidence of what is happening to the independent merchant through 
the wholesale grocers’ inability to serve him adequately because of restrictions 
on the wholesale grocers’ operations and because of the food brokers absolute 
monopoly of function in the interpretation of section 2 (c) adds substantial 
proof to our previous contentions that the independent merchant needs help that 
he is not getting. He needs assistance from the one source best able to give it to 
him—his wholesaler—which could be made available to the retailer by the 
passage of S. 2604. 

Contrary to Senator Kefauver’s contention that all retailers would be forced 
to joint voluntary groups, the situation would be actually different: Independ- 
ent wholesalers would be permitted to reestablish their connections with such 
organizations as Biddle Purchasing Co., where brokerage arrangements were 
rendering a substantial service to countless small wholesalers and retailers prior 
to the time Biddle was put out of this business by the brokers’ interpretation 
of section 2 (c). 

Sincerely yours, 
J. A. Stocum. 


[From the Weekly Digest, the American Institute of Food Distribution, Inc., New York, 
N. Y., December 19, 1953] 


CONCRETE PLAN NEEDED: CAN TopaAy’s Foop Brokers MAKE RETAIL MERCHANDIS- 
ING SERVICE “Pay”? 


By food institute staff 


Properly organized and constantly supervised retail promoting by food brokers 
can be profitable. 

This is one of the really big problems vexing food brokers today, food institute 
surveys reveal. They want to know how they can organize this service. What 
should they charge their principals? Can this sort of extra work pay the broker 
dividends? 

THE WRONG APPROACH 


A broker from one of the larger cities recently visited a manufacturer in New 
York. Asked for $200 per month per man, for each of three salesmen covering a 
rather populous Midwestern State. 

What could he get in return for this investment, the sales manager asked. 

“We'll really move your products into the hands of the consumer if you pay 
us this extra compensation,” the broker replied. 

The sales manager promptly wanted to know what sort of a plan the broker 
had for covering his trade—what type of report he could expect from the broker. 
rhe latter stated he was too busy to fill out reports—sales would speak for them- 
selves. The trade would be covered by his retail men. They would see that 
managers in each store “pushed” the product. 

Talking back and forth continued for some time. At the finish of a rather 
inconclusive conversation, the broker was told that the company “couldn’t afford 
‘retail merchandising’ help.” 

This sales manager’s reply might have been different if the broker had pre- 
sented him with a well-organised selling plan, designed to profit both the principal 
and the broker. 

A CONCRETE PLAN 


sroker contemplating a “retail merchandising” service must have a concrete 
plan in mind. This should be flexible enough to meet the needs of each of his 
principals. It must be workable. 

What basically must be considered in setting up a working standard? 

The National Association of Food Brokers and Food Institute feel three 
variables need to be considered in establishing a separate merchandising staff: 

1. The number of principals whose products will be promoted. 

2. The minimum number of stores required to contact the largest percent of 
total retail volume at the least expense. 

3. The frequency and intensity of coverage required per year for each of the 
lines to be promoted. 

With these in mind, the next step in organizing this merchandising staff can be 
considered. 

This involves a complete market analysis of the territory covered. It’s not an 
easy job—can’t be done in an hour or two, but it’s essential. 
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The analysis should include the number, location, and type (chain, super 
market, independent) of all food stores in the territory. It should further 
indicate the population and the grocery dollar volume in the territory, preferably 
by country or sales area 

With this information, the broker then can determine the number of men 
required to adequately cover his territory. In some instances it may be neces- 
sary to cover 70 percent of the stores in the territory to assure a good portion 
of the available volume, in others a coverage of 50 percent may do the job. 

Most brokers cover only class A and class B stores—It simply doesn’t pay to 
include the mama and papa stores 

Chen the broker should prepare route lists for each of his men, providing that 
the required number of retail stores be covered on a monthly basis. Some may 
have to be contacted weekly, others semimonthly. This will be determined by the 
broker 

Frequency of coverage depends on the number of retail men the broker has. 
In any event, each store on a route should be contacted at least 12 times a 
year 

Retail crews must have close supervision—otherwise the principal doesn’t get 
his money’s worth—that includes routing, watching, and checking. Territories 
and routes must be laid out 

Routing is important, as many brokers don't require their men to adhere strictly 
to a schedule. Some successful brokers are able to route their men a month 
in advance. Others find that a week in advance is sufficient. 

In any event, a definite route should be planned, so each salesman is operating 
at maximum efficiency. There will be times, to be sure, where the salesman is 
off schedule for a day or so. That should be corrected as quickly as possible. 


REPORTS ARE IMPERATIVE 


Next step is filing of accurate reports. Brokers use all kinds of report forms, 
but basically the daily report form is the rule. 

This lists the name of the retail call, the number of items sold, the advertising 
material needed, the displays built, his comments, and the comments on compet 
ing items, and suggestions by store managers, 

At the bottom of the form (prepared so it can be torn off) should be a daily 
recap Showing the number of calls, number of display, advertising, or promotion 
pieces used, itemized expenses for the day. All of these totals should be carried 
forward for each day of the month. In that way, on the last day, there is a 
complete record of work accomplished and expenses involved. 

A summary of these reports then should go to the principal paying for the 
work, along with broker comments. 

Monthly reports to the principal are a must. More frequent postings than 
that are a waste of time, as average of shorter term results might be distorted. 

If such a system is followed, the broker can quickly tell just how much it is 
costing him, on the average, for each retail call. He can justify the number of 
dollars asked for the work. 


“EXTRA PROFITS” 


Many brokers feel this work should net them some additional profits—that 
the payment for “merchandising help” should leave a little gravy for them. 
The compensation for “extra” retail merchandising service should merely cover 
the cost of handling by the broker. ‘The extra profits come from larger sales 
and consequently fatter brokera earnings. 

There is no profit in retail work per se, if the broker does a job. Work should 
be paid for separately from other compensation by the principal—monthly or 
quarterly payments are the rule. 

A broker has to have at least three principals paying for this work to make 
such a department worthwhile. 

A stable force of retail men should be maintained. Hiring men for retail work 
and firing them as soon as the job is done cannot bring good results. Temporary 
employees are not trained, and, more important, they seldom are really in 
terested, knowing their jobs won't last. 

Less spectacular than building of sales, but vitally important in retail work, 
is protecting a manufacturer’s market position. Having gained large volume, 
the broker’s retail specialists must see that there is no slackening of display 
efforts. They must watch that dented and damaged merchandise is not offered 
for sale, to the detriment of the product. 
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The above plan offers a starter for those brokers floundering around in the 
retail help deal. Offers an approach that will be surer of getting a welcome from 
the principals, not the cold shoulder. 


G. Cc. C. TALKING WITH You 


(Noted from actual conversations, and ideas occurring while working to get the 
facts for you.) 


OUTLOOK FOR BROKERS IN 1954 


ood brokers today more than ever are providing packers, manufacturers, 
and distributors they serve with an essential service. 

Conditions now offer these brokers an opportunity for strengthening that posi- 
tion. Principals are keenly interested in more effective selling work. Brokers 
can do that work at lower cost than employed salesmen. 

Distributors welcome visits with men so well informed about distributors’ 
problems that they can supply information and suggestions. 

We are convinced of the opportunity brokers have in 1954, so much so, in fact, 
that the work of our successful Brokerage Service Department is being ma- 
terially expanded. 


TALKING WITH COMPETITORS 


If you learned that thieves were planning to break in and steal valuables from 
your business or home, you would turn up a blaze of lights as warning that you 
had men available to start shooting. 

That would be arranging legal protection. 

When some competitor is using unsound methods in trying to take sales away 
from your business, or you get word that this kind of a raid is planned, you can 
personally deliver a warning that your business will have to protect its earnings 
by fighting back. 

This direct approach would not violate antitrust laws. 

If competitors neglect talking with each other about common problems, they 
are isolating themselves from the accurate information that could be profitably 
exchanged. 

Eisenhower administration is committed to program of providing freedom 
for private initiative. If businessmen are not farsightedly intelligent in com- 
peting with each other, the confusion developed in markets and many concerns 
in financial trouble will promote political demands for the return of bureaucratic 
controls. 

Antitrust laws do ban trade agreements to fix prices or to limit production. 
Another violation is when a corporation uses unfair methods in injuring com- 
petitors. 

Robinson-Patman Act provides that the selling to all customers shall be with 
nondiscriminatory methods, and limits price concessions and advertising allow- 
ances to what can be justified as fair to customers. Although that law is being 
widely violated, and is hard to legally interpret, it is not likely to be changed by 
Congress in the near future. 

New administration wants trade assistance in realistically enforcing these 
laws, but will not attack any concerns exchanging information with each other 
about mutual problems. 





